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PREFACE
^T^HTS book aims at beiiif^ a short mmiiiiMy of what

c*very AiiRtralian citixtnt ought to know in order to

undenitand the qucMtioii of AiiMtruHaii FedcTation.

The firet part is a diKcuNiiion of the federal ajraten

itaelf ; the second is a hiMtoricnl, constitutional, and con-
parativo sketch of the chief federal goveminenta of tbe

world, from the earliest times to the present day ; the

third deals with the special problems of Australian Feder>

ation. Under these three heads an attempt has barn

made to describe shortly the principles, the practice, and

the proposed application of the federal system.

No space has been wasted in pronng what no one

now denies—the necessity and the urgency of Australian

union. The well-woni platitudes on that subject are oot

of date ; the question is no longer ' Shall we federate T

'

but ' How shall we federate ? ' This book, therefore, is a

practical discussion of ways and means, prefaced by an

account of those political principles and historical facts

which cannot be ignoreil in the framing of an Australian

Constitution.

Federal government has alrt»ady a vast literature and

history of its own, bearing directly on the problems whidi

we in Austnilia must now face, and upon which every

citizen will si>on be asked to give a responsible vote. Few,

however, will have time or opportunity to re«d all thai

has been written on the subjcvt ; and it is hoped thai an

outline of this kind will be useful both as a sobsiitiile

for, and as an introduction to, a deeper stndy of IIm

question. Of course the limits of this book, and the wide

field to be covered, make exhaustive treatment impossible;

but those who desire more detailed information will find

references throughout to the leading authorittea.



I take this opportunity of referring to a new and

interesting work {Fediration and Empire, by T. A. Spalding,

LL. B.) which appeared too late to be noticed in the text.

Mr. Spalding's theme ia the federal union (or rather, dis-

union) of England, Scotland, Wales, and Ireland ; but

incidentally he discusses federal government in general,

and challenges some of the accepted doctrines. Especially,

he contends that federalism and parliamentary sovereignty

are not necessarily inconsistent ; that there might be a

Federation in which the federal parliament had unlimited

power to alter the Constitution. ' State rights,' (he argues),

though only existing on sufferance, are as real, while they

exist, as if they were secured by a 'rigid' constitution.

This contention is chiefly one of words. It is obvious that

subordinate local parliaments could be set up in the several

parts of (for instance) the United Kingdom without abolish-

ing the sovereignty of the central parliament ; the only

question is whether such an arrangement could fairly be

called 'federal.' Mr. Spalding cliooses to call it so, and

though we may differ, we can hardly complain. The
question can scarcely arise, however, except in those

exceptional cases where federation follows upon unifica-

tion, and therefore means the granting of state rights

which previously did not exist. Where federation follows

upon disunion, and state rights are reserved, the States

will almo.st certainly insist that those rights shall be

adequately secured by a constitution more or less ' rigid.'

Mr. Spalding's argument, therefore, though pertinent to

his own subject, does not specially concern us.
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THE FED EhA L :^ySTEiI.

§ /. niiat It h.

Federation is not a new word, nor is feileralisis % new
idea; yet only within quite modern times have the word

and the idea been wedded. Originally » r«d«raii«a:

'federation' meant no more than 'leacrae' UMWordaad

or 'alliance;' it was not always, as now,

set apart to denote a particular form of goTemmeni.

Federalism in early times was indeed hardly recognised as

a distinct political system, and never reached the dignity

of a name of its own ;' but the rapid development of the

Mystem daring the last hundred and odd years has caused

u whole family of words to be told off to its service ; and

'federation,' 'confederation,' 'confederacy/ with a bod
of related words, have acquired new shades of meaning and

an altogether new importance.'

What, then, is this 'federal system/ whose rod it ao

old, whose growth so new f Before seeking its origin and

*TIm ntrioM wmm awd to dworilw a iitwtk omimAwtkm (cf.,

<rum//ia, a •group* or '•yttom;' (rf/<roA«r««k, a «jQte% H^^t*
rh Koii^y, 'the oommoowoalth ') •iX had oUmt aMaaiafi, aad dU aaS

•MMMrilj imply a fadwal rakOoa. Tlia Latia Iwm (mi rtai, rwrfli
'

i,

Mn») wara aqaally iadaflaita. TIm aMdteval ooafadaraliaM vwt aB

kBown aa * laagaoa/ aod wart raally. for tiM aaal part, UttW Moraw

•The naw curraocy taama to hava btfwi witk Um Awirlca
'Faderalist' and * Antifadtraliat * partiaa aboal 1788w Tl»aaa aa»aa

ware perhapa •oggaatad by Uootaaq«ia«*a faiaai piwifa la pntoa af 'la

r^obliqoa f^d^faUva.'
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tracm;^ it-s liistory, it will be well to define the subject of

our inquiry—to find out what the federal system is, and

what are its special aims and characteristics.

According to Montesquieu (UEsprit des Loin, published

in 1748), federal government is 'a convention by which

Bariy several smaller States agree to become mem-
Deflnitions. bersof a larger one .... a kind of assemblage

of societies that constitutes a new one.' Hamilton, in the

Federalist (No. IX.), accepts this definition, paraphrasing

' assemblage of societies' into 'association of States,' and

seems to think it sufficient. As a definition of federalism,

as we understand it, it is certainly meagre. The fact is

that, though federalism has been defined often enough of

late years, we may look in vain for an adequate definition

by early writers. This is precisely what we should expect.

Definition is the outcome of theory; and the theory of

federalism did not appear until the practice was familiar.

Kven the founders of the United States of America—the

first great modern Federation—did not mean by federalism

all that we mean, and did not fully understand its import.

They were, some of them, political philosophers as well as

practical statesmen ; but, whilst their statecraft was mostly

right, their philosophy was often wrong. Their federal

experience was too limited to enable them to generalize

safely; and, though their work stands to-day as the greatest

constitution-making achievement of all time, we must look

to later critics for the best commentary on it and on the

system which it represents. Not until the example of

America began to spread, and Federations multiplied in

the new world and the old ; not until people spoke no

longer of Uie federal government, as if it were an

isolated phenomenon, but were able to compare one federal

government with another—not until then did it become

possible to study federalism in the abstract, to separate

essentials from accidentals, and to comprehend the system

itself and the principles underlying it. Federalism first

came into the worid, not as a theory-, but as a practical
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neoewitj, to tatUf)' the iMp r - of the fedenU w^mL
Its modem reriTal and devi-. bmre a nmiUir
and a similar explntiation. On the heeU of federal m
aitiea oame federal v. ^ >»; then, from a Tarietjr of

examples, federal pnn were dedaoed.

Eren now, however, well ejq
|

^|^«*»^ ^ friiffih*' hmn

been, the idea is too eUmtic to be eaaily eommed op to a

tiMJo phuMMu Its essence, onoe nnderelood, is simple

enough; but its very simplicity makes it liable to mis-

nnderstanding. Perhaps its explanation will be beel

introduced, not by a single elaborate definition, bat by a
few general statements and illustrations, with a running

commentary between.
*A F^pral Stato is a political contrivance intended to

reconcile national unity and power with the maintenance

of stale righU,*^ The ' political con- ^b* aj

trivance' by which this reconciliation is _ of

reached is, like most reconciliations, a com-

promise. It consists in binding a gronp of States into a

result which is effected by dividiiiL'' tlu* functions ofgoveni*

in< :it and the attributes of sover* vtween a central

nnf inn^ gPTfllTmtniftfc *P<I * AfTOup ot locul titato governments.

Federal government, therefore, is essentially a com-

promise between the two opposite systems of lar^ 8UUm
nnil small States—l>otween the opposing forces of centralisa-

tion on the one hand, of local independence on the other.

The word ' federal ' may be used ia a stricter or a wider

sense, but the fundamental idea is always that of % hgofM

fny ^^^mti«l pnt.pn«^ * tho sovereiffwty of the pvotfiattal

oc—iitatO-Lgftvernmf ! il purpoM-s.^ The

* Diotjr* Ltue </ tkt Comstitutiom, p. 133.

*Th« mortis *ProTiaM' aod *8taU* art oo«imo«1j «m4
ably to deaoribo a oompoMiit SUU of a r«d«r»l Natioa. TW
of th* Nation and th« SteUa art apokM of

gOTfnnimt ' and t>i<* * ?tr.>vin. i*l' or 'ktAt* go*
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co-existence of these two sovereif^ties within the limits of

the same territory constitutes the federal idea.

This federal idea may be made clearer by contrasting

it with the two systems into which it shades off on either

«,_**. ^ hand, but which are themselves non-federal.

by We may take, on the one hand, a ' unified
Contrast

^State, in which many of the functions of

government are delegated by the central governing body

to local governing bodies. The British Parliament, for

instance, delegates a great and increasing number of

powers to the several county councils. But these powers

are merely municipal; they are the gift of the sovereign

Parliament, and can be taken away by the sovereign

Parliament at its pleasure. The local councils have no

sovereignty, but merely a delegated authority ; they can

do only what Parliament sanctions their doing ; and while

this is so—while the local bodies exercise their powers on

sufferance—the local government, however complete and

v., important it may be, is municipal only. There is no local

sovereignty, and therefore no federalism.

Or, again, we may take a mere league or alliance of

independent States which have combined for common
purposes, such as commerce, defence, and so forth. Here

^v there is no doubt about the local sovereignty of each

^'^ several State, but the central authority of the league is on

, vufferance only ; it may be broken up by mutual consent,

' or even by the secession of a single member. There is no

central sovereignty, and therefore no federalism.

We are now in a position to define a federal govern-

ment more exactly. We have seen that the aim of

federalism is to reconcile national unity with
Definition.

'
.

'
:

local independence, and that its fundamental

h1c':i is divided sovereignty ; and^e^Jiaye distinguished it^

, from tho Ti(.n-f.'(LM:il s\ stems which border^ it on, either

hand. V I'ply the word ' federal,' in its

widest sense, to ' any union oT coinporieiit members^ where

the degree of union between the members surpasses that of
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:

and l^iEB^tlie

\> III fairly i

IreeUom.** Tht: .ly mmrt, within iu own
), be* ill(1iM>> -lit uiif)iMritii*» othcrWMV

govt-: AtMl or

iKwi^ i-x-rjr fbmi of noioo

whiii. alleil the gorm of federmliflD;

bat the word ia usually used in a somewhat narrower moBB
to describe an approach, in greater or less degree, to whai

Freeman- calls the ' federal ideal '—to a form of govtern*

ment, that is, in which the members of the nnioci are

wholly independent in those matters whioh 00000m mtk
member only, whilst all are subject to the oontral powvr m
those matters which concern the whole body of members

oollectively. A federal comF"^"^**^'*^!*, '" ^l»i« Monii, may

bo iLf^Tind IU) one whf^^ f/^i»m« a, tngU Rtmfii fof purposes

on concern, and especially in relation to other

nati< wtiinj^fntiaigta nf many States for purposee of

local i^'i.vi iii. What nearness of approach to this ideal

—

what degree of completeness in the distribution of local

and central authority—is necessary to entitle any parttoiilar

government to be called federal, is a question tobodooidod

according to taste.

Tbfl federal system^ as WftjhilLMej ^ capable of sacb

infiiii lassificatioil of its different forms

is a8 <: it tion of

itoelf. A well recognisod distinction bas

however been drawn whioh is based on the mode in whiob

the authority of the central government is enfbrood.

Federal governments are thus divided into two classes:

the weaker Con/dderutUm, which the Germans exprstavoly
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odl SUuUenbund, or ' System of States
;

' and the stronger

FederaUtm, which answers to the German Bundesntnat^ or

' Composite State.*

The characteristic of the Confederation, or Staaten-

band, is that the central government deals only with the

governments of the several States, not with
vruui-iruviw

^}jq jn^jvidual citizons. Its activity is chiefly

legislative ; it confines itself to giving orders

to the States to do its bidding ; to supply men or money for

federal purposes, or perform other tasks required of them.

As long as these demands are such as the federal authority

can properly make, it is the duty of the States to obey

;

failing this, the only remedy of the central government is

to use coercion against the refractory States. In a Con-

federation, therefore, there is no complete national govern-

ment, and there is no real national citizenship. The unit

for national purposes is not the citizen, but the State ; the

central ^government is a ' sovereignty of sovereignties,'

not a nation of citizens.

On the other hand, in a true Federation, or Bundes-

staat, the central authority acts directly on each individual

«. » ^ .. citizen of each State, who is also a citizen
(2) Federation. ... -, • .

of the union ; it has its own administrative

ofllicers, who enforce federal demands upon these citizens

without reference to the state governments ; it has its own
executive, judiciary, and all the departments of a complete

national government. Each citizen has a double citizenship

and a double allegiance ; his political rights and duties fall

into two bundles, the one referable to his particular State,

the other to the Nation. In a true Federati^'^, th^^'Q^^^-",

the Nation and the States are equally rgal^eqmdiy com-
plete, and eqnaliy independent: the central government

adijnfederal matters as though the state governments did

noi exist : whilst the state governments act in provincial

matters as thongfa the federal government did not exist.

To the first type belonged all the ancient federal

leagues (except, perhaps, the Achajan and Lycian) and
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also all the modisTml confedorationM. The IJnitiul Sute«
(from 1781 to 1789), Switaarland (until 1848), aiid Germany
(until 1870) alflo belonged to the weak
oonfedcnite type; bnt Rince the date* men-

tioned thene three nations have been examplea of the

Mtrong federal type of union. The tame form baa bean

followed by Canada (a dependent Federation under the

Rritish Crown) and by quite a host of Central and South

American republicM, living and dead. The only Confedar^

Htion now existing is the particularly weak form of union

t^ntered into by Home of the Australian coloniea under tha

Federal Council Act of 1885. The union thus oonstitiitad

is a mere legislative Confederation of the very weakest

kind, with no pretence to executive or judicial powers.

The confederate type haa almost uniformly proved a

failure as soon as the immediate emergency which led to

union has passed ; and indeed even during such emergency

it has seldom acted satisfactorily. Experience has shown

that direct control over the citizens is necessary to enable

a federal government to perform its functions effectoally,

and that dependence on the help of the state govemmenta
is a constant source of weakness. State resistance to an

unpopular demand is likely at any moment to burst into

disruption, and thus the peace and unity of the nation ia

continually endangered. Disobedient citisens may usually

be coerced by the ordinary peaceful forms of legal process;

but the dinobedience of a State is a far more serious matter,

and can only be overcome by threats or violenoe.

We may now consider more in detail the place of

federalism as a compromise between two opposite systems.

Oovemment now-a-days is territorial ; and

the establishment of a State involves the

definition of the boundaries of its territory.

Many considerations help to determine this : geographical

featut^, race, language, institutions, political sentiment,

commercial convenience, safety from attack. But there

are always two conflicting tendepcies ; towards local
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independence, and towards centralization. The first of

these is due to the desire of every district, every town, to

manage its own affairs ; the second may be due either to

national sentiment and a desire for the political and

oommeroial strength afforded by union, or to the compul-

sion of a strong and ambitious central government. The

preponderance of one or other of these tendencies—these

centrifugal and centripetal forces, as they may be called

—

turns the scale in favour of small independent States or

large centralized States. Speaking generally, the former

is the prevailing system of antiquity, the latter of modern

times. The two tendencies, however, to localization and

centralization, always exist, however much one or the other

may preponderate; and the federal system is due to an

attempt to reconcile them as far as possible.

The advantages and disadvantages of the opposite

systems of small States and large States have been admir-

ably summed up by Freeman,^ who balances the gain and

loss, and gives judgment, as between the two, in favour of

the modern system of large States. A small State gives

the individual citizen a greater and more direct share of

political responsibility, and raises the average standard of

political education. It kindles an intense patriotism, calls

forth every power and every emotion of man's nature, and

gives the fullest scope to human genius ;
' it produces an

i£schylus and a Demosthenes, a Dante and a Macchiavelli/

But it pays for its brilliancy by its shortness of life; it is

tempted to constant and cruel warfare with its neighbours;

its very virtues lead to excesses
;
patriotism degenerates

into the lust of empire, political enthusiasm into bitter

party hatred.

The merits and faults of large States are the negatives

of these. Internal peace is secured over a large territory,

and greater permanence and stability is attained. The

intensity of patriotic and party feeling, with all the

of war and political strife, are diminished. But

> Ftd, Qwt., pp. 1468.
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tho Mtuniliirds of politioal edaoalum Mid often of

morality are diminiiihed in proportion; and i>.

attained at the cost of brilliance.

Such it a sommary of Freeman's oontraei between

'the city-commonwoalth, which aaorifioee ererjthing ebe
to the full develupment of the individual citiien, and the

great modem kingdom, which sacrifioee oTeiything elie to

the peace, order, and general well-being of an exteniiTe

territory.' Federalism he describes as a system 'inter-

mediate between the two, borrowing something from each

of them, and possessing many both of the merits and of the

faults inherent in a oompromiiie;' a system 'which will

probably attain neither object in the perfection in which

it is attained by the system which aims at it singly, but

which may at least claim the merit of uniting the two in a
yery considerable degree.' It must however be remembered

that federalism on a modem scale is nsnally a qnestion, not

between small States and large States in Freeman's sense,

but between large States and larger States. But the

difference of scale, though it may alter the degree in which

particular Federations approach one extreme or the other,

does not alter the position of Federations generally at a
class intermediate between the two extremes.

§ S. When it is SuilabU,

It must not be supposed that the federal oompromiae

is suitable for all times and all places. It is possible for a
compromise between two extremes to com- ^^^
bine all the bad points, and none of the good XJoirwrmUj

points, of both, and so to be worse than
^ppiioatoia.

either. Federalism itself has its advantages and disadvan-

tages,^ which must bo weighed against the advantages and
disadvantages of the opposite systems which it is intended

to reconcile. As compared with a system of small

independent States, it has most of the advantages of

t 8m HMt. /Nirorf. to fW. Ooc*., 15, IS.
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complete anification, but it has them in a somewhat weaker

degree. As compared with a HJngle centralized State, it

has many of the advantages of a g^up of small States, but

again in a weaker degree. And as compared with both, it

has the disadvantagre of greater complication. It cannot

be said universally that federalism is the best or highest

form of government; but only that it is the best adapted to

certain circumstances ; that it is a system ' suited for some

times and places and not suited for others, and which, like

all other forms of government, may be good or bad, strong

or weak, wise or foolish, just as may happen/^ We must

therefoi-e inquire into the conditions suitable for its growth.

The conditions favourable to the development and

maintenance of the fedenvl system are three:— (1) There

Federal must be among the people of the federating
Conditions. States some community of origin or history,

to form a basis for the common national life. The
'crimson thread of kinship' is not absolutely essential

(witness Switzerland and Canada), but greatly helps the

welding of the nation. Neighbourhood of geographical

situation is also necessary, except perhaps in the case of

loose international Federations for the purpose of commerce

and foreign relations only, such as the suggested Federation

of the British Empire. (2) There must be the ' federal

sentiment'—a proper balance between the wishes of the

people for union and for independence. The people of the

States 'must desire union, and must not desire unity.'*

Without this balance of centripetal and centrifugal force,

either the centralizing tendency will ultimately carry all

before it, and produce a unified State, or ' state rights

'

will encroach upon the sphere of the central government,

and tend towards disruption. (3) There must be a high

deg^ree of political capacity, and a habit of observance of

law. The complexity of the federal machinery, and the

necessity of obedience to two sets of political authorities,

• Freeman, Ftd. Ooti.
, p. 70.

* Dioey, Law of the Cotutit^Uum, p. 132.
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nUkko the •yMtem uiiNUituble for p4*onl(* of lintntitun* fMiIitical

davelopmont.

. Otbor couclitiouii u«ed (o bo potiukUHl, which hintory

has oow shown to be unneoeaearf. Thu« it uied to be imid

that fedenUinin wan out of ph^)e except when it appeared

in tho form of doner anion—except when it waa approached
from the Hide of separation. The well-eetabliihed federal

republic of Mexico, however, waa created bj a prooaai of

deccntnilizntion ; io was the recent Brasilian Federalkm.

Even in the case of Canada, federal union inyolved the

Bcpamtiou of Upper and Lower Canada, which had been

uni6ed fur 27 years. And federalism has been seriouslj

I'
'

' !' '
'

"-'
' iiid, Wales and Irelandy in lieu

•a. It remains tme, however,

t ion is usually, though not invariably, a step

from di 'Wards union. To secure the permanence

of tho u : . urra, it is desirable that the division into

States should have some historical basis ; but even this is

not essential. The boundaries of many of the States of the

American Union—especially the newer States are mere

arbitrary parallels and meridians ; and of course in decen-

tralized Federations like Mexico the sentiment of local

state patriotism is purely an artificial product of federalism,

not an antecedent condition. Under such circumstances,

state government and state citizenship are obviously at a

disadvantage.

§ 3, lU EmnHal ChamrterUttcM.

We have taken a general view of what federalism ia

and what it aims at effecting ; it remains to consider the

constitutional machinery applicable to it. The details of this

subject will be dealt with in subeeqnent chapters ; here

it is only intended to point out those essential charac-

teristics of feileral government which follow necessarily

from the nature of the system. These essential character-

istics may be shortly described as:—(1) The supremacy of

the Federal Constitution. (2) The distribution, by the
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Constitation, of the powers of the Nation and the States

respectively. (3) The existence of some judicial or other

lK>dy empowered to act as ' guardian ' or ' interpreter ' of

the Constitution.

Mention has already been made of the 'twofold

•oyereignty ' in a federated nation. Though this phrase is

8upr«nac7 strictly accurate,* it may possibly be misnn-

oftbe derstood. It is true that, in a Federation,
*"**

attributes of sovereignty are possessed both

by the Nation and by the States; but it is obviously

impossible that either the legislature of the Nation or the

legislatures of the States should be sovereign in the abso-

lute sense in which, for instance, the British Parliament is

sovereign. The British Parliament—consisting of King,

Lords, and Commons—has, legally speaking, supreme and

unlimited power throughout the whole Empire. It can

pass what laws it pleases, and no law that it passes can be

overridden by another body, or treated by the Courts as

unconstitutional and void. No British statute has legally

a higher sanctity than any other. The Habeas Corpus Act,

or the Act of Union, might, if Parliament chose, be repealed

in the ordinary course of legislation as easily as a Dairies

Act.* The whole British Constitution is legally at the

mercy of Parliament. It is in fact nothing but a collection

of statutes, customs, and conventions, every line and every

letter of which Parliament may modify or repeal at its

pleasure. English writers express this by saying that the

British Constitution \s flexible, Continental writers (e.^. De
Tocqueville), who are used to a more or less rigid constitu-

tion, say that there really is no British Constitution at all.

In a centralized State, then, the constitution may be

rig^d or it may not; the legislature may have limited

powers, as in France and Belgium, or absolute powers, as

* See Freeouui, Fed, Oovt., p. 11 ; Dicey, Law of the CotuUitulion , pp.

129-168 ; HMt, ItUrod, to Fed, OovL, pp. 12, 10.

* A great part of Magna Charta was in fact repealed some yean ago by

a Statute Revision Act without the British public being any the wiser.
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in England; bot in a Paderadon the oontral and local

legitlatnret mn«t be limited and the con«titation mnsl be

more or less rigid. A federal conititution i« in one aspect

a compact between certain high contracting parties—ihe

States and the Nation ; and Kuch a compact would lack

stability if one of the parties oonld alter it at will. If the

Congress of the United States could amend the Constitution

at pleasure, there would be no sufficient security for * state

rights.' Congress might at any time abolish the sovereignty

of the States, and change the Federal Union into a

Unification.

To say that the constitution is 'xupreme' or 'rigid'

does not mean that it is incapable of amendment, but only

that it is a fundamental law which has a higher sanction

than onlinary acts of legislation, and which the legislature,

acting in its ordinary capacity, cannot modify or repeal.

It is thus contrasted with a JUMU constitution, which

recognises no fundamental laws, and does not limit the

amending power of Parliament. But even under a rigid

constitution there may be, and usually is, a body empowered

to amend the constitution. It may be the ordinary legis-

lature or legislatures, speaking by an unusual majority

;

it may be an assembly or combination of assemblies convened

for that special purpose ; it may be the whole people voting

by referendum. The rigidity is usually not absolute, but

comparative ; it means that amendments of the constitution

—of the fundamental law—are hedged round with esctra

formalities and precautions. In a Federation it is usual to

require, for a constitutional amendment, the assent, in some

form, of the Nation, as well as of a certain proportion of

the States. The importance of the amending power is

obvious when it is remembered that it is the one power

which is supreme over the federal constitution. The
amending power (when it exists) is in fact the real legis-

lative sovereign which presidesdirectlyoverthe constitution,

and so indirectly over the dual sovereignty of the Nation

and the States. There are, if we may express it so, three
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tiers of sovereignties : first and lowest the limited and

co-ordinate sovereignties of the national and state govern-

ments respectively ; above these the superior sovereignty

of the constitution, and above all the supreme sovereignty

of the amending power. But, of course, when (as in

America) the amending power requires unusual majorities,

it is, in Dicey*8 phrase, 'a monarch who slumbers and

sleeps.' The American sovereign needs a civil war to

wake him, and is on ordinary occasions ' a monarch who
does not exist.'

It has been said (p. 25, above) that a federal constitu-

tion is in one aspect a compact between the Statea

•Tr t 'and
and the Nation. Thisisafigureofspeechwhich,

•Constitution* perhaps, must not be taken too literally. At
®°^*®®' any rate, it must not be confounded with the

totally different proposition that a federal constitution is>

nothing but a compact between the States—a proposition

which does not seem adequately to recognize the nature of

the national government or the national citizenship in a

Federation. This is the ' treaty ' or ' compact ' theory of

federalism, as opposed to the more generally accepted

' constitution theory ' which holds that a Federation is

something more than a ' perfected alliance,* and is, in fact,

a completely organized ' State ' or ' Government.' The

difference is largely one of words ; and perhaps the chief

importance of the ' treaty theory ' is its bearing on the

doctrine of secession.* In its extreme form, it assumes

that sovereignty remains with the several States, which

are, therefore, free to withdraw from the union when they

please. A union, however, of which this was true would

hardly be a Federation, or even a Confederation ; it would

rather be that looser form of union to which the term

'Confederacy' is sometimes applied, and which is nothings

but a more or less intimate alliance of sovereign States.

As Dr. Hart points out,* 'perhaps the most striking support

* See p. 34, below.

^Introd. to Fed. OovL, p. 18.
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of tho conntitiitidii thcH>n' is the power of Mnendmeiit wttb-

oat iinaniuioiiM coniMMit which reincleii in most modem
federal j^JvernnicnU.'

Tho iiidifi|H«nHablc function of % federal conntitution in

to dintributtf the powem of tho Nation and the State*—to

draw tho line between what tho national ,g^ wtmoa
government may do and what the state of

gOTcmments may do. We can conceive of a
Powwm.

federal conHtitution which should go no farther than thin,

and f^honld leave the structure of the national government

to the free choico of the Nation itself. That ia to tmj, it in

conceivable thut the federal legpslatnre might be given full

power to alter the machinery of the federal government

—

to remodel the federal legislature, executive, and judiciary

—though powerless of course to step outside its national

powers and encroach upon the powers of the States. That
would be reducing tho ' supremo ' or ' rig^d ' constitution

to a minimum, and adopting, iis far as federally possible,

the ' flexible ' or ' no constitution ' system of the Britiith

pattern. But in practice the framers of a federal con-

stitution always regard the mode in which federal powern

are exorcised as being equally important with the extent of

the powers themselves, and accordingly the constitution

not only enumomtcs the subjects entrusted to the federal

government, but dictates, to a certain extent, the form of

federal institutions and the basis of federal representation.

In fact, as Dicey points out,' ' the principle of definition

and limitation of powers harmonises so well with the

federal spirit that it is generally carried much farther than

is dictated by the mere lojjic of the constitution.' Accord-

ingly the constitution often contains restrictions and

prohibitions which have nothing to do with federalism

proper. Thus the Swiss Constitution teems (after the

Continental fashion) with 'guaranteed rights;' the American

Constitution contain** numerous special rcj^trictions on the

Nation and the States, and even then some States refnse<l
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tu JMiii till it was promised that a ' Bill of Rights ' should

be a.hltil by amendment, which was soon afterwards done.

Wlierever there is a body with limited powers, some

test is needed to decide whether or not in any particular

The* Guar- case it i8 exceeding those powers. As it is

dian'ofthe always possible that difference of opinion

may exist as to the meaning of any term m
a federal constitution, and as to whether a law passed or a

thing done by the government of a State or the Nation is

within the constitution, it is important that there should

be some authority whose decision on every such point is

final. The question is properly a judicial one, and ought

to be submitted to an impartial and independent tribunal.

In this respect the European Federations seem faulty, owing

to a want of clear distinction between judicial and execu-

tive or legislative acts. The best types are found in the

United States and Canada, where the duties of ' guardian '

of the constitution are entrusted to a federal Supreme

Court, which is created and whose independence is secured

by the constitution itself, and which pronounces and

enforces its decision without fear or favour. This duty is

cast upon the Court, not by any express provision of the

constitution, but by a well-known principle of British

common law that where a body with limited authority

(whether it be a school-board or a Federal Parliament)

exceeds that authority, its action is simply void.

§ 4. Other Characteristics.

Apart from these essentials, it may be asked, what is

the best pattern of government for a federated people to

Model of adopt? The question in this general form.
Government, ignoring as it does the different political

habits, instincts, and circumstances of different peoples

and different epochs, admits of no complete answer.

There is no such thing as one stereotyped perfect model of
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fetlcnil f^vorumcnt ; the higbott peHeotioo of a todcnkl

government, or any other goTernment.U perfect adapUtiun

to the wants of Uie people. The principle and the iptritof

federalism are everywhere the same ; the form and the

detaiU depend upon an infinite variety of

and will ever}'where be different. Each
onion, therefore, must design its own political machinery :

keeping the central principles of federalism in view;

protitiug, of course, by previous examples; but not

slavifthly imitating them, without due regard to difference

of circumstances. The best test of suitability is ezperienoe;

and it follows therefore that the framers of a federal OOD-

stitution should model their work as closely as pomible oo

the existing state constitutions over which it is to preside—

constitutions which have grown up with the people, which

have stood the stress of time and weather, which the people

understand, and to which they are accustomed. If federal

history teaches any one lesson, it is this: that where

constitution-makers in their wisdom have derised or

invented any new piece of political machinery, or imported

any unfamiliar device from abroad, they have usually

failed ; where they have merely adapted materials already

stamped with the people's approval, they have osoally

succeeded. If we look at the great Federations of to-day,

we shall see that their several constitutions have their

roots deep down in history, and that the differenoes

between them are largely due to the soil in whiok they

have grown. Everywhere we shall find that inventioii

plays a very small part in constitution-making; and the

reason is that, human faculties being what they are»

originality in a constitution is apt to be a defeot rather

than a merit. The framing of a federal constitution is one

of the most difficult and delicate tasks to which astatemaa

can be set, requiring judgment, discrimination, and orilioal

insight of a very rare order ; and it is no disparagement of

the office to say that it should give little scope for the

inventive faculties.
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Tlici'i' IS lu) iH'cfssary connection betwtH'ii tVdiM'alism and
republicanism. It is true that the governnuMits of Fedcra-

RepubUoan or tioQS, and of the States composing Fedei*a-
Monarchic? tions, have usually taken a republican form

;

but this is not invariable, nor is it necessary either for the

realization of the federal ideal or for the practice of federal

principles. Canada is an example of a Federation under

the forms of a constitutional monarchy ; and the German
Kmpire since 1870 has been a true monarchic Federation.

Xor is it necessary that the governments of the States in a

Federation should be uniform with one another or with the

Federal government. The German Federation, to take an

extreme case, is made up of four kingdoms, eighteen grand

<luchies, duchies, and principalities, and three little city

republics. It is true that the Constitution of the United

States guarantees to every State in the Union a republican

form of government, but from a purely federal point of

view this was not necessary. It is indeed desirable for

many reasons that the constitutions of the States in a

Union should approximate to one type ; but the constitu-

tion need not, and generally does not, prescribe to the

States any form of internal government.

But amid all the variety of federal institutions, and in

spite of all the elasticity of the federal system, a few special

Secondary features emerge which, though perhaps not
Features. absolutely essential to the system itself, are

yet found so constantly associated with it that they may
fairly claim to be typical. Chief among these is the system

of two Legislative Chambers, and the basis of representation

upon which the two Chambers are founded.

The existence of two Houses of Parliament in England,

rather than one, or three, or four, is, as Freeman has

^ ^, pointed out, more or less a historical accident.

R«pre0en- But the bi-cameral system, so admired in its

^'^^°^'
British prototype, has taken a. firm hold not

only of English-speaking peoples, but of a great part of

the civilized world; and in the absence of hereditary
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ar iotalliorUof devioM have beao roiorted to, in

tiiL I . : ii oolonies and elaewherey to obteiii m ooontoqMut
of the EngliHh Upper Uoufle.' All thate derioM hmw bMo
more or lesii artificial, and mora or Um nnincrwifal , to

feileralism alone belongs the credit of haTiBg fonad a
rational basis for the bi-cuineml system. Wlialever may
be the case in a centralixed State, the systam of two
Uonaes has a special fitness in a Federation, owing to tha

existence of two nnits of representation—the citison and
the State. The great compromise of the Amc*nt*an Union,

and one which has profoundly influenced modem federalism,

wiiH the device by which two great representatiTe priaoiples

—the equality of citiiens and the equality of sovereign

States—^received full and separate recognition in the two
Houses of Congress. A Federation is for some purposes a

Nation of individual citizens, each jealous of his equality

before the law. For other purposes it is a union of

sovereign States, each likewise jealous of its equal rights.

The American compromise secured to every citiaen great
and small, rich and poor alike—his equal representation in

a Council of the Nation ; it secured to every State great

and small, rich and poor alike—its equal representation in

a Council of the States; and it constructed out of these

two Councils the two branches of the federal legislature.

The names, indeed—States' Council and National Council

—

we owe to Switzerland ; but the thing itself is the great

contribution of America to the cause of Federation.

Since 1787 this double principle of representation has

never been ignored in the framing of a federal constitation.

All the federal legislatures constituted since then have had

two Chambers ; in one the national basis of representatioB

has always prevailed, whilst in theother, though the principle

of state equality has sometimes received only a partisl

recognition, state representation has invariably been the

> The qnwtioii <d tiM «rafani* ol ths Howt of Lorb ilMlf on »
reprfMwnUtiw huim Is paoUag British rtifiw toflad a
of repTMentAtka.
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bads. In Canada, for instance, the two small ' Maritime

Provinces* were thrown together and treated as one for

the purpose of representation in the Senate^ ; whilst in

(Germany, owing to the extreme disproportion between the

States, the representation in the second Chamber is based

on a compromise between equality and proportional

importance. In Switzerland, however—and, it is believed,

in all the Central and South American Federations—state

equality in the second Chamber has been absolutely

adhered to.

The scale upon which federalism may be practised is

as elastic as every other part of the system. There have

been complete Federations which could be
Scale. ^

swallowed up by the smallest State in the

American Union ; and doubtless the possible limit of size

has not yet been reached. The earliest Federations were

merely tribal ; and the Achaean League—the only ancient

Federation that reached national proportions—was small

as compared even with Switzerland. This century has seen

the extension of federalism to what we may call a continental

scale, and the possibility of a future international Federa-

tion, and even of an ultimate World Federation, is spoken

of seriously, not only by poets and dreamers, but by prac-

tical statesmen and sober political philosophers.^

It is obvious, however, that with every extension of

size the character of federalism becomes modified, the

Delimitation enumeration of ' central ' and ' local ' subjects

of Powera being greatly influenced by variations of

scale. What is proper for federal and what for state con-

trol depends of course on the circumstances of each case.

Until quite modern times, federalism was chiefly a question

of defence, foreign relations, and mutual commerce. The

great Federations of to-day, however, recognize many

important functions of internal government which are of

common concern, with regard to which unity of adminis-

s See pp. 85, 128, below.

* See, for inttanoe, BluaUchli, Theory of the State, Bk. I. ch. iL
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tration is convenient and aoonomioal^ and whioh are there-

foro fiuitablo for control by the federal goremment in its

legifUtive, ezecutiTe, and jadicial departoienU. On the

other hand a great international Fedcmlion, snppoeing it

to be feasible, would certainly only ooncem iUelf with

international relations. The proper delimitation of central

and local powers, with due regard to the beat interests of

all concerned, is one of the most important points to bo
worked out in the formation of a federal union.

A Federation need not necessarily be an independent

nation. It may be in a position of dependence, real or

nominal, upon some outside power : as is the sstetioo to

case with Canada, which is federated * under OitosrPowwa

the Crown' of the British Empire. The Swiss Confederation

long recognized allegiance to the Holy Roman Empire;

and the Dutch United Provinces did not at first contemplate

absolute independence. Or a Federation may, it is con*

oeived, be itself a State in a larger Federation. History

gives no example of a Federation within a Federation ; but

the semi-federal character of the British-eolonial Empire

suggests such a system, which is quite consistent with

federal theory.

It has often been said thnt the federal tie is a weak

tie, and therefore federal government means weak govern-

ment. To a certain extent this is true; a

federal government is apt to be neither so ^*

prompt in action, so effective from a military or diplomatio

point of view, nor so secure against secession and disrup-

tion, as a completely unified government. But it must be

remembered that the alternative to federation is nsnally

separation, and that federalism is out of place where a

stronger tie is possible or desirable. The merit of

federalism is that it affords a moderate degree of union in

cases where a closer union is either impossible or undesir-

able. Besides, the weakness of federal goventment has

been exaggerated. In respect of the regnlar business of

administration it is in many reepeots far stronger than a
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unified government would be, seeing that it attains unity

of organization without the unwieldiness of absolute

oentralisation, and distributes the different functions of

government to their appropriate levels.

Secession from a Federation is likely to be easier than

secession from a unified State : firstly, because a State

which wishes to break away has already the

political machinery required by an indepen-

dent Stato, and is therefore better able to stand by itself

;

and secondly, because the central government of a federal

union is likely to offer less resistance to dismemberment

than the government of a consolidated State. But it must

be remembered that a seceding State always has the Union

to reckon with. No right of secession can be admitted by

the Union, because such an admission would destroy its

strength. A federal union must in terms be perpetual,

else it contains within itself the seeds of its own dissolution,

and is merely a partnership by mutual consent. Secession,

then, is revolt, and must expect to be dealt with as revolt.

This happened in America, when the Southern States

deserted the Union and set up a Confederacy of their own.

The United States fought and defeated them, and com-

pelled them to return to their allegiance. It was then

established at the sword^s point that there was no right to

secede ; and the same thing was soon afterwards solemnly

decided by the Courts. The opposite opinion rested on the

argument that the Constitution was silent on the subject of

secession, and gave no power to coerce a rebellious State.

But it was held, and has ever since been undis])uted law,

that the Union is ' an indestructible Union of indestructible

States,' and has power to do what is necessary to assert its

indestructibility.

But suppose that the continuance of the Union, at

least from the point of view of one or more of the States,

seems undesirable. What is the remedy ? It may in some
cases be possible to amend the Constitution, by the

prescribed means, so as to allow the Union to be dissolved
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or tho (li.srnntoiit<Ml State to tepftrttla. Otharwiae the onlj

altnuiiiivo to coitimuing tho undourabla oDion would be

the revolationaiy atop of eoetsioD. Bevolotioni are

jtimes right ; and it ie dear that circnmslaiioee might

which would make eeoeMion right. The ftderal tie, thongh

legally it ie perpetoal, beoomee oaeleee or wone than

melees when it oeaaee to be roluntary; and though a

eoeding State maj be conqaered, and maj be made
sabjoct to tho Union, it canuot, unless it oonsenta, be made

to take its share in the government of the Union^-to tend

representatires, or help to elect presidents. ' A Federatioii,

though legally perpetual, is something which is in its own

nature essentially voluntary : there is a sort of inconsistency

in retaining members against their will/' Fraternity and

equality—without which federalism is impossible—cannot

be enforced at the sword's point. In a case where seoeesion

was really necessary, this step, though teohnieally a

revolution, would probably meet with little resistance^

with less, indeed, than under any other form of government.

A federal government, then, is like every other

government in this : that in legal theory it is perpetual,

in actual practice it is not necessarily so. pMnuuMnt or

And it has sometimes been urged that Ttmnatturef

federalism, being dependent on the continnance of the

'federal sentiment'—the balance of centrifugal and

centripetal forces—is not likely to be durable, but is merely

a stage of transition from separation to unification, or rwst

«vr«a. According to this view, federalism is a position of

unstable equilibrium, and cannot rank as a permanent

form of government.

As a matter of fact, history hardly affords ns enough

material for comparing the permanence of federal and

other governments. We cannot, of course, point to any

federal constitution which has lasted many oentoriee. The

Achaoan League preserved tho federal form for about 100

years ; the United Netherlands for upwards of 200 years

;

s Freemaa, IVI. Oort., fn 91.



56 TBI OOMINO OOMMOinnALTH

many other Federations have been bom, lived, and died, in

far less time. Bat no general rule can bo deduced from
these examples. Change is the portion of all governments,

and centralized States have had their share of revolution,

disruption, and absorption. Besides, the four great Feder-

ations of to-day have every sign of a long life before them.

One of them has already celebrated its hundreth year, and
its adhesion to federalism seems to be growing stronger,

not weaker. If the federal system is merely a transition it

is certainly a slow one.

But even assuming that one, two or three hundred years

hence the United States may forsake federalism in favour

of unification or separation, that would be no argument
against federalism, either in general or in that particular

instance. It would still be true that for several centuries

America had enjoyed by federation a government which
suited her better than any other system yet devised ; the

forsaking of the system would only show that its fitness

was past. The excellence of a government is proved, not

by its duration, but by its usefulness while it lasts.

Governments, like all human institutions, must move with

the times ; and it has yet to be proved that federalism, as

compared with other forms of government, is wanting
either in elasticity or in stability. In the opinion of some,

it is not merely a transient symptom of the present age,

but the ultimate political compromise towards which the

whole world is slowly but finally moving, and which will

—centuries or millenniums hence—complete the political

organization of mankind with one vast system of Federa-

tions upon Federations, crowned by ' the Parliament of

man, the Federation of the world.*

Without attempting, however, such distant forecasts

as these, we may note one fact which seems to be not with-

Tbe Future of ®°^ significance as bearing on the future of

Federalism, federalism. Its marvellous modem develop-

ment has been almost exactly coincident with the develop-

ment of representative institutions. We have seen that a
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repretenUtiTo lyttom ii neoeMary to fedaimliim on % Urgo
scale ; and it is certainly a snfficientlj remarkable pbenon-
enon that, in the very oentnry which has first seen represen-

tatiTe gOTemment spread orer the civilised world, federal

gOTomment shoald hare established itself in so many
citadels. If we tabulate the representative goremmenta
of the world, separating the federal from the non-federal,

we reach the astounding result that federalism (which last

century was nowhere) already embraces half the popuhuion

and more than half the area.^ It is at least a plausible

supposition that—whether federalism will uhimAtcly be

nniyersal or not—its scope is at all events much wider than

is generally supposed ; and it would be rash to prophesy

any limits to the extent to which representation and

federalism, hand in hand, are destined to modify the

political ideas of the world.

(f«l«mlMid B0O-ftd«ml logMlMr) OMy bs

telm to inehids roaglOjan Baropt (MoqA Rm^aMd TvlHyK Nortli A^
8oathAMsri<m,AiMtiiJto, and thsoJTUfawdStstss of SoaUi Africa fbdml
gof«ram«U inofaido tlM Unitod StAlM, CbBAds, Svttwfaad, llM OonMs
BBpiM,ll«doi^Bnril,tlMAn{MtiM(>«ftd«mtioa,SBdy«aHMk. Wo
Itaa fit sppradBMUoly tiM followii« flguot t--

PofmlAtiflii VBd« rapioMBtoUTo goTtnuMBi ... 116,000,000

„ fMkna 153,000,000

Aroo aiMkr repioMntotivo govwnMBt 90,000,000 aq. adki

„ „ federal



PART II.

FEDERAL GO VERNMENTS,

The history of federalism, unfortunately, is still

unwritten. Freeman began it, but after writing one valu-

„. able volume on Greek Federations, with a
History.

chapter on Italy .and a fragment on Ger-

many, he deserted this subject for the Norman Conquest. Dr.

Albert Bushnell Hart, of Harvard University, in the preface

to his monograph,^ promises a more elaborate work in which

he hopes ' more fully to study the development of federal

ideas.' Perhaps others are also in the field. Meanwhile

the materials for a history of federal governments are

scattered and incomplete. The chapters which follow do

not pretend to be even a historical sketch, but rather a

series of glimpses at the most important phases of federal

development and an outline of the chief federal systems of

the world.

> IntrodwtUm to the Study of Fed. Oovt., Boston, 1891.



CHAPTER I.

EARLY FEDERATtOFS,

The beginnings of federalism are lost in the mists of

antiquity. Its position as a compromise between tha

systems of large and small States makes it orMaor
probable that it did not appear till both had W^OanUmm.

been tried ; certainly it made no g^reat stir in history till

after we hear of both hoge central empires and brilliant

city commonwealths. Bat as far as we can trace back the

political hiHtory of Greece and Italy, we find the germs of

small federal systems : gproups of cities leagued together

by a tie of whose nature we have sometimes only the

Tag^est scraps of knowledge, bnt which was eridently

closer than an alliance, and not close enough for complete

unification.

These early glimpses have a special interest to the

student of federalism because of the curious parallels

existing between ancient and modem federal institutions

—parallels which are the more striking because of the

great diversity of circumstances, and also because there

can be little direct relation of cause and eflFect. Thej

therefore help to an understanding of what is eesenlial

and what accidental in the federal system ; and they trad

to show that the system itself is not merely the outgrowth

of a single epoch, but has a rational basis in political

conditions which may arise in any age and in any oonntry.

§ i. Qfmk ndmmiUm^
Political conditions among the Greek oitiea were in

some respects rery faTourable to federalism. They had a
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common race, langaage, and religion ; they met together

for Panhellenio games and religious festivals, and even

sent delegates to common May synods/ such as the

Amphictyonic Council. As against foreign ' barbarians/

too, all Greeks were brothers, and would ally themselves

together to repel invasion. On the other hand, centralization

was checked by the broken and mountainous nature of the

country, which made for local independence and local

patriotism. The centripetal and centrifugal forces were

both strong; it would seem just the soil for the federal

compromise between unity and disunion.

There were, however, obstacles to federalism making
any great progress. The political ideal of the Greeks was
pure democracy—government by the whole people; and

the idea of representation of the people by means of elected

assemblies had not yet occurred to them. In a typical

Greek democracy the whole body of citizens, assembled

together in the market-place, exercised direct and sovereign

power—^was 'King, Minister, and Parliament all in one.'

There were, indeed, magistrates elected yearly, but they

were little more than servants of the popular will ; the

' Government,' even from day to day, was the people

itself. A pure democracy of this kind, where the citizens

assemble almost daily, must evidently be on a tiny scale

;

it is the apotheosis of the ' small state ' system. It is no

wonder that the city became the unit of Greek politics, and

the absolute independence of each city the Greek political

ideal. No wonder that the problem of democratic federalism

proved hard to solve, without the idea of representation.

Nevertheless, there were small tribal unions between

neighbouring cities, in which the germ of the federal idea

was more or less present. Freeman thinks that ' some sort

of federal union must have been rather common than other-

wise in those parts of Greece in which the city-system was
never fully developed.' But the 'brilliant' period of

Grecian history left federalism behind, as something quite

inconsistent with the dignity of a sovereign city. It was
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not till after the deoaj of Oroobo tpleodowv when tiM

pride of the great oitiee wse hnmbled, thai Um fadenJ
syttem received its fint notable development.

The history of the fimt real Federation begins about

B.O. 280. The glory of Athene Sparta, and Thebee had
long since faded, and Oreeoe waa at the feet nnmi
of Macedonia. The great Alexander was Lmcu*.

dead; bnt nnder his snooessors the Macedonian mastery of

Oreece continued, and was not only a name bnt a reality.

Macedonian garrisons were quartered everywhere ; towns

were governed by tyrants in the Macedonian interest^ or

retained a nominal independence by inglorious submission.

The fortunes of Greece were at a very low ebb when the

turn came. The attention of Macedonia was momentarily

distracted by a Ghiulish invasion from the north, and the

opportunity was seized by the ten little cities of Achsa, in

tho north-west of the Peloponnese, to unite to establish

their independence. It was probably the renewal of an

old Achaean league which had been broken up by Mace-

donian influence; but it was destined to rise to national

importance. The admission of the Dorian city of Siqyon in

B.C. 251 was the first step from a tribal league to a national

Federation ; other groat cities followed suit, expelled their

Macedonian garrisons, and joined the League; and before

long the whole Peloponnese, excepting the kingdom of

Sparta, formed a free and democratic Federation.

No formal constitution of the League has survived, bat

Freeman conjectures that some public document must have

existed. The government of the League was
modelled on the government of the cities

composing it—on the model, that is, of Greek

with such differences as were made neoasury by the

increase of scale. The organ of popular will was still the

Assembly of all the citizens; but (unless specially ooo-

yened) it only met half-yearly, and then only for a lev

days ; so that it had to leave far greater power and discre-

tion in the hands of the magistrates whom it elected than



43 TUB COMING COMMOirWBALTR

the case in a city commonwealth like Athens. Demo-

cracy was thus tempered in the direction of representation ;

the magistrates were necessarily responsible governors as

well as servants. Another unconscious step towards repre-

sentation was made in the way the votes were taken in the

Assembly. The assembled citizens voted, not as indi-

viduals, but by ciltes, each city having an equal vote. This

device was necessary to prevent the preponderance of the

city in which the federal Assembly happened to sit, and

which would of course be more numerously represented

than the others. The distance to be travelled in order to

attend the Assembly seems further to have tempered the

democratic principle in the direction of aristocracy, by prac-

tically disfranchising those citizens who were unable to

make the journey.

The federal magistrates were all elected annually by
the Assembly. The chief of them was the General, or, as

we should call him, the President, who governed with the

assistance of ten Ministers, all elected at the same

time and holding office for a year. His exact relations

with his Ministers are not known, but his position seems

to have been that of the usual General of a Greek

democracy: absolute commander-in-chief of the military

forces and (subject to control of the Assembly, and, per-

haps, to the advice of his Ministers) the civil head of the

League.

There was also, as in all Greek democracies, a Senate,

which was practically a Committee of the Assembly, and

consisted of 120 members. This Senate was in no sense a

second Chamber; its duties were chiefly preliminary, to

arrange the business for discussion by the Assembly ; after

which its members of course took part in the business of

the Assembly itself. There is reason for believing that the

Senate consisted of members chosen from each city, to

secure the representation of the city in the Assembly. If

80, this comes curiously near the invention of a representa-

tive system.
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The ooaititution thai oatlined wsi itrictly foderal.

It was more ihnn an alliance ; it eren Moma (anlike the

earlier Greek Confederations) to hare been a True
more than a Staaienhund—to have been a VMstaMoa

real Bunds99iajtU or Federation. Poljbins, the oontem-

porarj historian, writes :
—

' Many have attempted in past

times to lead the Peloponnesians to appreciate their eom*

mon interests, and none hare inooeeded, becanae thiej

cared more for their own supremacy than for a liberty in

which all should share. Bat in oar time this policy has

made such progress that not only is there a onion of

political friendship and alliance, but they all hare the

same laws, the same weights, measures, and ooins, the same

magistrates, senators, and judges ; and in a word tho whole

Peloponnese differs from a single city only in this—that its

inhabitants are not included within the same walls.' But

though the central government was complete in itself, and

seems to have exercised direct authority over the oitiaena,

it did not interfere with the local affairs of the sereral

cities, but occupied itself only with matters of common
concern—chiefly, that is to say, with matters relating to

war and commerce. There was of course a federal revenne;

how raised we do not know, but probably by levies on the

several cities—a system which, considering the comparatiTe

simplicity of ancient public finance, would not be open to

io many objections as at tho present day.

The chief structural defects of the constitution were

two : the union of civil and military power in one persoD,

which led to several disastrous defeats of the .^ ^^_._nS 0H9OvB.
Aohaaan army under an incompetent general;

and the equal voting power given to large and amall eiliae

idike, which cansed a great deal of internal friotioii. In

addition to, and perhaps partly owing to,

old instinct of city independence was
subdued to give the onion a proper degree of

The Achsaan League had been at once sooceethd in

throwing off the Macedonian yoke and eetnbKihing its
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independence. Only two things were now wanting to

its highest ambitions: the addition of Sparta, which

P^ would have brought the whole Peloponnese
• under one government; and the addition of

Athens, which would have completed the conception of a

Federal Greece. But Athens preferred the shadow of

independence, under Macedonian protection, to the real

freedom offered by the League ; the remembrance of her

ancient dignity stood in the way of her acknowledging a

federal bond, and she could never be prevailed on to join

the League, though she willingly allied herself with it.

The attempt to annex Sparta by force led, through bad
generalship, to disaster and defeat; and the League, to

rescue itself from disruption and Spartan domination,

became, in the sixtieth year of its existence, a dependent

ally of Macedonia. It still retained its federal institutions

and its nominal independence. Afterwards, in the wars

between Rome and Macedonia, it wavered in its support,

and finally chose to side with Rome. By way of reward

for this service, Achaea was engulfed into the Roman
Empire, and reduced to the condition of a Province ; the

democratic constitutions were abolished and the League

itself was dissolved. This was in B.C. 146 ; and it was the

end of Greek federalism. *For a hundred and forty years,'

Freeman points out, ' the League had given to a larger

portion of Greece than any previous age had seen, a

measure of freedom, unity, and general good government,

which may well atone for the lack of the dazzling glory of

the old Athenian democracy.*^

The AchaBan League is interesting for its striking

similarity to the modem American and Swiss Federal

It6 Historical Republics—a similarity the more striking

Interest. because there was certainly no conscious

imitation. Between Greek federalism and modern federalism

there is no direct historical sequence, and the curious

resemblances, in spite of widely differing surroundings,

I Fed. Oovt.t p. 653.
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how that federalUm U not tho artifioud product of a few

oonstitution-makers or of a partionlar opooh, hot derolopa

naturally out of tho political oondittoni which are wHdild
for it.

The Achgan Leagoe was one of manj Graek leagnea

;

ita special importance lies in ita haring been the oolj

whidi reached national significance. Of the

others, only the Lyoian League^ need be

mentioned here. It had existed from Tciy early timea, bni

was remodelled, from a study of the Aohiaan Leagoe, into

'probably the best oonstmcted Federal Goremment thai

the ancient world beheld.'* Its specially remarkable feature

was that it dealt with the conflicting claims of large and

small cities by a system of proportional rotes—giring the

larger cities two or three votes, instead of one. The
Achwin and Lycian plans respectively show the dilBoiillj

which was felt, for want of a representative system^ in

apportioning influence among unequal members of a
Federation.

§ 9. Italian FederalUm*

The germs of federalism were present in Italy, as in

Greece, but they succumbed sooner to the overmastering

power of Rome. In the early days, tribal ^^^ jtmUma

Federations, or leagues of cities, seem to !••«»••

have been not uncommon. The meet important was the

fiunous leagne of the Thirty Cities of Latium, which

probably for a time included the infant city of Rome, and

which, as Rome grew to imperial power, passed throng^

descending stages of alliance with and subjection to Rome
until every spark of federalism was omshed out by the

conquering city. Rome could not stoop to a federal onion

with smaller Italian cities, and she took care to diaoooragn

any union amongst her dependent allies ; so in the fourth

> Th« LydMM, a pMpU of Aito Minor, wwt OrMk bj

tlioagh not by nea.
• FrMman, iW. OovL, p^ 161.

• Froeman. FuL 0o9L, ppw 657-417.
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centary B.C. the Latin League was killed juBt as, two

centuries later, the Achaean League was killed. The Twelve

Cities of Etruria, and the mountain League of Samnium^

had a similar fate.

But though the Roman domination was in fact fatal to

federalism everywhere, it is curious to trace in the Roman

Boman Quasi- system the several factors of federalism,

Federalism. which, had they blended properly, might

have produced something like a Federal Empire. Rome
did not govern the world by military force alone ; she tried

to incorporate her conquests. To this end she extended

among her dependent allies first the embryo Latin citizen-

ship, then the full Roman citizenship, with the franchise,

or right of voting at Roman elections. But this franchise,

for want of a representative system, was, of course,

ineffective beyond the immediate neighbourhood of Rome,

and the political cohesion was therefore incomplete. Again,

the Roman Provinces—something like the British colonies

before they were given responsible government—were

allowed a certain measure of municipal self-government;

and were, perhaps, not often interfered with in their

internal affairs. But this independence was only a matter

of grace, and was at the mercy of the long arm of the

Roman administration. Neither national citizenship nor

local self-government was fully effective; 'the Roman
Constitution was neither Representative nor Federal, but it

trembled on the verge of being both.' ^

§ 3. Medissval Federalism}

As it was, federalism disappeared for upwards of a

thousand years. The wreck of the Roman Empire in the

The Feudal ^^^^ century was followed by the Dark Ages,
System. Jq which forseveral centuriesno settled political

system can be traced. The Teutonic invasion—the fusion

^ Freeman,

the Roman system are fully discussed.

» Hart, IrUrod. to Fed. Oovt.^ ch. III.
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of » nide and Tigoroni bftrlMmim with aoomtpt oiriliialioii,

of German oastoms with Roman institutiona—make np a
ehaoa from which the Feudal Sjstam ai toogih amwfta.

Feadalism leems to be a prodnci of the Romaii ijitaai of

military tenure of hwd combined with the Teutonic inatitii-

tion of homage, or personal Mnrioe to a nperior lord. Its

fundamental principle is a double ownenhip of the aoil—

ownership by the feudal lord, and by the feudal tenant^

under a custom which secured to each certain rights, and
required of each certain duties. This double ownership

has obriously a federal aspect; it is in ^t the applicatioo

of the federal principle to territorial soToreignty—to

•overeignty in its relation to the ownership of land*

Freeman aooordingly points out * that ' the reUtion of lord

and vassal between sovereign princes, if strictly carried

out, would produce something very like a kingly Fedaratioii.'

Feudalism did not, however, produce anything of the sort

:

partly because it was primarily a social and legal rather

than a political system, and its semi-federal aspect did not

extend to the general functions of government; partly

because the balance was unstable, and feudal vassals either

lost their local independence, as in France, or threw off

their vassalage and became independent sovereigns^ as in

Germany.

Federalism in the Middle Ages really grew, not out of

feudalism, but in opposition to it. The old towns and
trading centres had been destroyed by the vmmxmBot
Teutonic invasion. The feudal system which dum.

followed was a rural and agricultural system; and com-
mercial and industrial progress was hindered by the lawloM
plundering habits of the barons, and by the fiscal ezactiooa

of the great sovereigns. But in time, wherever opportunity

occurred—wherever feudalism weakened its hold, or

temporary security could b^ found—industrial arts and
habits found an outlet, and towns established themselves.

Their wealth exposed them constantly to plunder, and their

> Ft«L <hi9L^ p. 74.
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first necessity was self-defence. Thej fortified themselves

;

from time to time they bargained for charters and privileges

of various kinds ; often groups of them formed leagues for

mutual protection and to secure commercial privileges.

Such were the Lombard League in the twelfth century, the

Rhenish League and the Hanseatic League, both dating

from the thirteenth century, as well as many other groups

of German Imperial and Free Cities. This tendency was
common to all Western Europe : Spanish towns had their

leagues; so had Scotch burghs; and in England the

Cinque Ports were a commercial and defensive union of the

same kind. These leagues banded together not for

independence, but for mutual assistance ; they did not, as

a rule, dispute their allegiance to their feudal lord, but

they claimed to defendthemselves against lawless aggression

and oppressive taxation.

These city leagues were rather commercial than

political ; and though they had a good deal of the federal

Not Really spirit, the federal form was defective, and in
Federal. ^^ ^q^q ^|^ g^ permanent Federation result.

There was usually a central Assembly of delegates, with

power to determine questions of military and commercial

policy ; there was sometimes the germ of a central

executive and even of a central judiciary, but there was no

real political unity. The political systems of the day were

not yet ripe for federalism. Classical democracy was long

since dead, and representative institutions were not yet

bom, so that there was no basis for federal government to

build upon. The mediaeval city leagues usually broke up

when the immediate necessity ended, and none of them

survived as the nucleus of a permanent political union.

These industrial protests against lawlessness and

absolutism were not confined to the cities; the union of

The Swiss Swiss Cantons ^ was a somewhat similar
Confederation, protest on the part of a rural population

> Adams, Stoiss Conftderaticn ; Vincent, State and Federal Oovt. of

SwUzeriatuL
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ajl^inHt tho ab«olate dominioa of the Germj»n King. Th«
thrt^e mountain Cantonfl which fimt IcMigned together

in 1291 roiilly claimed m oontftitntioiuU righi of iateriMl

Helf-)^vonimont. The onion which thej formed nmoogil
themHiOvoH for this purpoMo i*onUuned the germ of 8wij»

Fodtmitioii ; hut tho claim it^Mvlf involved, a« we shall eeef

the wider quention of tho decent ralisuition, and in fact the

ultimate fodomliiuition, of tho (terman Kingdom.

The Swias Leagne defended itn claim hravely, and

proMpered apaoe ; it wa« aoon joined by the rich cities of

Zurich, Berne, and Lmoeme, and afterwardii by other

cantons and cities which completed the * Ijeagno of the

Thirteen Places.' Like the town leagues, it was chirfly

defensive, and its federal organization was at fimt v. r,

imperfect. Tho only central authority was a Federal Diet

of delegates, which was nither a consultative council than

a real goTemment. The articles of union, howerer, gradually

developed, thus laying a basis for the later Confederation.

Meanwhile, the League's dependency on the Empire

dwindled by degrees till it became little more than nominal;

and by the Peace of Westphalia, which closed tho Thirty

Yearn' War in 1648, the independence of tho Swiss Cantons

was recognized.

The same tendency to dispute the absolute authority

of the Emperor of the Romans, which we have seen in the

case of the city leagues and the Swiss Can- The Boly Bo-

tons, led to tho disintegration of the Holy "•" »npifa.

Roman Empire' ; which, founded as a world-empire by

Charlemagne, and revived by Otto the Great 'on the

narrower but firmer basis of the Gorman Kingdom,'

gradually sank from a strong feudal monarchy to a lax

Confederation. ' The Emperors were compelled slowly to

yield charters, privileges, and exemptions to cities and
princes, who gpwlually became territorial sovereigns.**

Though the central authority dwindled till it

» Bryoe, Holp Romam Bmpirt : ProaniMi. #W. (TorC, ppi tlg-ttl
* Hart, Imtrod, to Fmd. Oort., p. 44.
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almost uomiaal, there still roinaiuod an elective Emperor,

chosen by an oligarchy of German princes, and also the

common Diet of the Empire, representing, not the (^ennan

people, but the Gennan governments. *But when that

Diet came to consist mainly of sovereign, though nominally

vassal, princes, it became far more like a Federal Congress

than a National Parliament/^ By virtue of successive

partitions and subdivisions, the number of States eventually

reached upwards of 300, varying in extent from great

monarchies to little free cities. The Confederation had

been practically dead long before the formal dissolution of

the Empire in 1806. Its federal interest lies solely in its

bearing on the modem Federation of Grermany.

§ 4, The United Provinces of the Netherlands.^

We come to the verge of modern history for the first

approach, since the Achaean and Lycian Leagues, to a real

The Nether- federal union. In the Netherlands, as

land Pro- elsewhere, the feudal system had taken a

firm hold ; but it had been displaced by the

growing power of the towns more rapidly than elsewhere

:

partly owing to the enterprising and industrious spirit of

the people, and partly because the flat country offered no

natural strongholds to the barons. But the liberties which

the people had won from feudalism they had afterwards to

defend against absolutism in the person of the Spanish

King. Their union, and their brave struggle against

tyranny, are brilliant chapters in the history of nations, for

they were the first to v^indicate the rights of the people

against the wrongs of kings. Their importance in the

history of federalism is far less, for the Dutch political

institutions of the sixteenth and seventeenth centuries were

too far removed from our own to make constitutional com-

parisons or contrasts of very great value.

» Freeman, Fed. Govt., p. 629

• Motley, IhUch Republic.
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The NvtlierUnd ProrinoM (roughly Bel^um And Hol-

land) were at the In^ffinning of the iiixt«ontb century tome

iievonti*en diHiiiiitiHi State* owning allegiance to the Doke
of Hur^iiidy, hut enjoying a largi* nhure of elf-gorenmient

undiT divoni old chartem and conntitutionii which they had

wning from Hucceimive dukeH. They were practically little

tnidin^' repuhliot, who«e Htrength coniiiiited in their wealth.

The governing |H)wer lay, not with the people—for the

people, in Motley^n phnuie, had not yet been invented—bat

partly with the nuhles, partly with the rich and powerfnl

coqKtnititmfl existing in each city. These corporations,

though not representative in any modem sense of tlie

word, did in practice represent fairly well the popular

interest.s ; and as the cor|K>ration8 were in turn represented

in the Estates, or Parliament, of each Province, the

Provinces enjoyed a fair me<liaDval substitute for popnlar

government.

About this time the Duchy of Burgundy became united

by descent with the Kingdom of Spain, and thus the

Netherland Provinces became Spanish depen-

dencies. Just then the Kefonnation was

spreading rapidly through Kurope, and found special sup-

port in some of the Dutch Provinces. The Catholic King
of Spain endeavoured to suppress the new religion, and

thus under Charles and his son Philip—that PhiHp who
sent the .\rmada against England—began the long straggle

between Spain and the Netherlands. All the horrors of

the Inquisition were forced upon the refractory Provinces

;

all charters and constitutions were ruthlessly broken ; and

it was to assert their constitutional rights and to protect

their lives and liberties against Spanish violence that the

isolation of the Provinces was broken down, and seven of

them formed a league which originated for purposes of

defence, but which endured as a Confederation for general

purposes.

.\ll the Provinces, Caiholu- ii> well aj* Pn>testAnt.

resented the interference of Spain, and an uDMicces*»fuI
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attempt wa« made to unite them all in resistance.

But by the Union of Utrecht* in 1579 five Provinces,

Union of w>o" afterwards made up to seven, agreed to
Utrecht. remain * eternally united, as if they were one

l^rovince.' At the same time each was to * retain its par-

ticular privileges, liberties, laudable and traditionary cus-

t<im8, and other laws,* and the ' cities, corporations, and

inhabitants of each Province were to be guaranteed as to

their ancient constitutions.* The Provinces were to defend

nne another with life, goods, and blood against all force

l)rought against them in the King's name or by foreign

powers ; such defence was to be controlled by the * gener-

ality * of the Union, and the expenses were to be met by

certain imposts and excises to be equally assessed and col-

lected. No peace was to be concluded, no war declared, and

no federal impost levied without the unanimous consent of

of the Provinces ; on other matters the majority was to

decide—votes in the Estates-General being counted by

States. Where a unanimous vote was required and could

not be obtained, the question was to be referred to the

Stadtholders (i.e., Governors) of all the Provinces ; if they

<'ould not agree, they were to appoint arbitrators, whose

<lecision was to be binding. No Province was to make outside

treaties without the consent of the Union. Neighbouring

Provinces might be admitted by the unanimous consent of

the Provinces. There was to be freedom of religious worship

and a common currency. The articles of union could only

be added to or amended by unanimous consent.

The machinery of this Confederation was of the

simplest possible kind. It consisted merely of the Estates-

(Jeneral—a sort of Federal Council representing the nobles,

the corporations, and sometimes the clergy in each Pro-

vince. They voted, not individually, but by Provinces;

und they represented the Provinces, not the people.

It is noteworthy that this simple document—which

formed the basis of the Dutch Confederation—did not

» MoUey, Dutch Rep., Part VI., Chap. 1.
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coiitomplfite tha onUbliiihineiit of An indapendeDt Commoo-
weoltli. There ui not n hint of repudiating the authority

of thtv King of Spain, and no tooh rc*podia> Bin of

tion wiiM iutendtMi. The Prorinoea did not •••^ia.

dream of denying the King's olaim to their allegiaaoe;

they only denied his right to trample on their oonatitntiona.

The Union wan a Bill of Righu ; it was not a DeolaimlioD

of Independence. WlitMi, two years later, the oonltiised

aggrension of Spain forced them to renounce their allegiaooe*

they laid the sovereignty nt the feet, first of France, then

of England; and only when they had failed to findaGfeal

Power for their constitutional sovereign did they beoome a

republic in spite of themKclves.

Moroover, the Union made no prorision at all for a

central executive. There was no single executive head

standing to the Estates-General in the same position in

which the provincial StadtholdorK stood to the Estates-

Provincial. The reason in MJmple. Each Province was a

dependency of Spain ; its Stadtholder wum appointed by th««

King, as our colonial Governors are appointed. The

Provinces admitted the King's sovereignty, and did not

claim to dispose of any part of it. If there were to be a

Federal Stadtholder, he would have to be appointed bj the

King, as long as the Kiug'n authority was reoogniied at

all. It was only when the King was renounced that the

need for a federal executive became apparent, and then the

Estates-General fille<l the gap by electing a State Council

which was practically a Federal Execntive Board.

The patriotism of the people held the Confederation

together dnring the glorious struggle for libeKy ; but when

their independence waasecnred and the bond wmmkamm or

of a common danger was loosened, the weak- •^ Unioa^

of the structure was apparent. The Union had stopped

short of making a Dutch nation. There was no common

citizenship, and no direct control by the central govern-

ment over individuals ; the Union was a mere

or Confederation. Moreover, the powers of the
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Gonenil wore very limited. The States were so loosely

hung together and state rights were pushed to such

extremes that only a common danger could preserve the

cohesion of the Union. The requirement of unanimity for

all important matters made united action pnictically impos-

sible ; and the want of a proper representative system made

the Estates-General drift farther and farther from the

ideal of a Federal Assembly in proportion as the wealth

and prosperity of the Provinces increased, and commercial

rivalry gradually undermined the federal s])irit.

The Dutch Republic had a career of upwards of two

centuries, ending only with the disturbances caused by the

French Revolution. Lonir before that, how-
Later History. . .

ever, the Union had dwindled into a loose

Confederacy of rich and prosperous trading Repu])lics. The

greatness of Holland was commercial rather than political

;

and indeed her political systems were so crude and the union

so weak and ineffective as only to be tolerable owing to the

peace-loving and practical character of the Dutch, who
managedtogetalongwith very imperfect political machinery.

After the heroic struggle against Spain, their laterhistory is a

disappointment. They were ' a living example of the perils

besetting a Confederacy which dared not become a Union/ *

Hamilton, in 1788, writes of the Dutch Republic: * What
are the characters which practice has stamped upon it ?

Imbecility in the government, discord among the Provinces;

foreign influence and indignities; a precarious existence in

peace, and peculiar calamities from war.'^

» Motley, DtUck Rtpvblic.

« Fe-leralist, XX.



CHAPTER IL

MODERN FEDERATIONS,

Thoug^h tho principles of fedenUitm are the Mine

to-iUy as 2000 years ago, the federal govemmenU of

to-day have special characteristics which

dintingnish tliem clearly from their early

prototypes. Most of these follow from the

conditions of our Hocial life : tho g^reater completeness of

modem )X)litical institutions, the greater complexity of

modern commerce, aunl the annihilation of distance by

modem meauH of communication.

The special features of modem as compared with eariy

federalism may he summed uj» as follows :

—

(1) It is bascnl upon a complete rtprtteniative system,

which wan lacking in all the early Fe<lerations, and which

gives a national cohesion unattainable by ntir—sof
other meauH. Moreover the special federal ttoo.

application of the representative system, in connection %vith

a federal legislature of two Chambers, representing respec-

tively individnal citizens ami individual States, snpplies

the fundamental (compromise* iK'tween larger and smaller

States without which union wouUl usually be impossible.

(2) All modern Federations are of the strong or

Bumhs9taat type, whereas early Federations were ahnoct

invariably of the weak or StaaUnbund type

;

were—in the English temiiuology now in

vog^e—Confederations merely. Experience haa shown the

need for a complete federal gnvemment, acting directly on
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indiviilual citizens, ami able to enforce its own decrees

without calling in the aid of the state governments.

(•i) The scale of federal government has increased

beyond anything that was conceivable before the days of

representation, steam, and electricity. Karly

Federations were mere unions of cities or

cantons; but federalism has now reached a continental

scale, and a single State in a Federation is often compar-

able in size to a great £urope<an kingdom.

(4) The sphere of federal authority has increased, and

the whole system become vastly more complex. Foreign

relations and commerce used to comprise the
Complexity.

whole sphere of federal activity. Now, how-

ever, the increased freedom of intercourse makes uniform

fedei'til legislation desinible in respect of many matters of

internal government which have little or nothing to do with

commerce; as, for instance, naturalization and aliens, immi-

gration, marriage and divorce, quarantine, and in some cases

the whole criminal code. Moreover the extent and complexity

of modern commerce greatly extend the range of subjectt^

more or less directly connected with it, and therefore suit-

able for federal control ; as for instance, shipping, banking,

bankruptcy, copyrights and patents, railways, and so forth.

The four great examples of modern federalism are the

United States of America, the Swiss Confederation, the

Dominion of Canada, and the German Empire. There are

many others which may be grouped together as minor

Federations : minor, because, although some of them are of

great size, they are of little political importance.

§ 1. Tlie United States of America}

Modem federalism begins with the foundation of the

United States of America ; and in order to understand the

American Constitution it is necessary to outline the circum-

stances under which it was framed.

^ Bryoe, Amtrican Commontoeallh ; Stevens, Hource* of the ConstUu-

turn of the U.8.
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> III (»f Iiicltfpenclenee in 1770 t

wcrt* linrtcjii lit It !iii*M aloiiff thf*e««icoaMt of w)i

now tho United State*. Their only political tim
connortinn irat tlioir (.«oininon dependence

upon tlio Kiiipire. Their con<*titutionM, mofitly lUuiped and

devolopo«I from the f>ld tmdiii^f chartem, bore ft cloar

renemhlaiutf to one iiiiother, and were copies on ft mftll

Ncalo of the British Constitution an it wan then nndentood.

Thc*y all Imd elective .\HH4*itililieM ; moMt of thctn had ftlno

nominee CouncilM ; and they had Governors appointed for

the mo»t part l»y the Cn>wu.* But it mnut be reineml' •^"'

that in iiono of them was then* anything like a 'n»ii|x>i.

Ministry.' ReMponHiblo government, so far from having*

been intrfMluced into the eolonies, Wft« hftrdly ftft jet

beginning t4» lie recognixtni in Bnglftod. The Amorioftn

colonies were in fact ' Cr«>wn colonies ;' they had looiil

legislatiireH empowered to {mum local laws, but the whole

executive |>ower was vested in the (lovenior, and waa noi

controlled in any way by the legislature. 'The colonial

governorship itself was of a personally executive character.

For though the cabinet system is generally found in the

present colonies of England, not one of the older colonii^s

poMessed it ; their local constitutions having been copied

from hors before its invention.*' Upon the Deolaraiioa of

Independenee, the only tie between the thirteen ookxues,

then claiming to lie States, was the ' Continental Congress'

of delegates, which hml issued the Declaration in the name
of ' the people of the llniteil States/ and which took iqion

itself the c<mtrol of the war, but which had no defined

powers. This Contiueiit^il Congress drt»w up ' Articles of

Confederation and Perpetual Union.* which were ratifiiHl

by tho last of tho State LegishUores in 1781, and which

established a loose ccmfederation of the thirteen

' CanaMtioat sml Rhoito UUod •kotad thair ova Ctorwruurs : sad ia

PaansylvAoia, DsIawmv, mmI l^ArykwMl tK«* Af»tiii(ntnM>tst nf ii«i«*m^mrB w««

TMted in bMwIitary lord» propri«Un

• St«v«ns, aomrtfM q/'lA« CbMfiMfio*, \\ \:*i.
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I'lu'so Articles of ConftMleration vested certain common
powers ill a Conjj^rtjss of delegates appointed yearly, and

The Contode- voting by States. This Congress was hardly
ration. more than the deliberative head of a league.

The weakness of the union was apparent oven while the

war lasted; and after the peace of 1788, when there was

no longer any immediate need for self-defence, it was, as

Washington said, no better than anarchy. Nothing could

be done without the consent of nine States—a require-

ment which alone well nigh blocked legislation. There

was no power of taxation, and no means of enforcing

requisitions made on the States. There was utter

commercial disunion, and a bitter war of tariffs con-

tinued between the several States ; the coinage was

liopelessly complex and debased, and commerce was at

u standstill. No amendment of the Articles was possible

except by unanimous consent of the States. The Union

was discredited both at home and abroad, when the

Philadelphia Convention, appointed by the State Legis-

iatares to revise the Articles, boldly exceeded its instruc-

tions and drafted an entirely new Federal Constitution,

which, after a fierce conflict, was adopted by the Legisla-

tures of the requisite number of States, and brought into

existence the United States of America.

The Constitution of the United States is an adaptation

to their own circumstances of the political principles with

c<m«titution
which its framers were acquainted. It is,

of the first 'and foremost, a copy of the British
United states.

Constitution, as that Constitution was then

understood. The Americans of 1787 drew their observa-

tions of the British Constitution from several sources.

First of all, from the working of the British Government

itself, as they saw it in Fjngland under Greorge III., and as

they themselves cami; in contact with it by reason of

Qeorge IIL*s colonial policy. Secondly, from the colonial

copies of the British Constitution which had been working

in each of the thirteen colonies, and were retained by the
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I II HUM Ml t«H. Thirdly, from Mtancittrtl |x>litic*iil li(« :
•-

• .

tmpecifilly UUwVntonv'HCifmmentaneMtm ihr lMtt»oj Emjluud

nnd MoiiteHquieu'H Spiril of the Laws, both of which work*

had an iinineiiKo inHuonce on the form of the Americiin

ConHtitution.

The fiHleml form of the CoiiNtitution waa det4*rmiDc*d

l»y circumHtanc(»H. Seven yeam' exjH»rience of the looite

Confedenition pmved the niS5d of a ntnui^ centml f^vern-

ment; whiUt the memory of the yoke which the rolonist4

hiid just cast off made them jeiiloa*< of entruHtin^^ iinlimitcHl

|>owi*r to a central government. They had not «*4oap€Nl

from one tyranny merely to fly into the arrnn of another.

National unity together with Htate rightJi wan what they

wanted, nnd what nothing but the federal HVKtem coald

offer them. .\nd in framing the Federal Constitution they

got little asHiHtance from any hiHt4)rical precedents. Of the

olosest parallels—the Greek Leagues—^they had no exact

knowledge; and they were thrown back on their own
practical common sense and political nagacity. That

sagacity is best shown by the closeness with which they

kept to familiar institutioix. ami bv th«M"r 2iv.il«lainM« of

invention and experiment.

On declaring their independence, the States hiid kept

their old colonial const itutionK, in many cases making no

change except to pnivide a method of select- ,^ ^»^»^
ing their own Governor. Hence the type of

state constitution has the same source aj« the Federal Consti-

tution, and the general likeness of theHtateccmstitutionstoone

another and to the Federal Constitution is easily explained.

The States of course modify their ron«tituti«mH fn»m time

to time, but the general uniformity in still remarkable.

The federal government exercised jurisdiction over the

vast territories stretching westward from the States, nnd

these territories have from time to time l>een carved into

new States, which were admit toil into the L'nion. The

Union now comprises 45 States, and there are still portions

of territory unincorporated.
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The logislutive powers of the* Uuioii are vested in »

Congress of two Chambers—a Senate and a House of

The Fed«rai Representatives. The framers were familiar
Leffi«i«txire. yy\^]^ ^]^^ bi-cameral system, not only in the

Britisli l*jirliament, but also in the American colonial

legislatures; and the device by which they adapted this

system to the federal idea—making one Chamber repre-

sentative of the States, the other of the Nation—is one of

the crowning triumphs of their work.

The Houseof Representatives iselectedevery second year
by the people ofthe several States, in proportion to population

—each State being allowed one member for every 80,000

citizens. The House of Representatives thus practically

represents the Nation as a whole—the people of the United

States. There is, however, no uniform federal franchise,

the qualification of electors in each State being that required

for electors of the po|)ular branch of the state legislature.'

The Senate is composed of two Senators from each

State, chosen by the Legislature thereof for six years.

They retire in rotation, one-third of the Senate being

renewed every two years. The .Senate, therefore, repre-

sents the principle of continuity as well as the principle of

state equality.

Congress must assemble at least once in every year. It

is not subject to premature dissolution—an expedient

belonging to the cabinet system, with which, as we shall

see, the constitution-makers of the United States were not

familiar. Revenue bills must originate in the House of

Representatives, but may be amended by the Senate. The
President has a veto on bills passed by Congress ; but his

veto may be overridden by re-passing the bill with a two-

thirds majority in each House. Members of both Houses

are paid for their services, and must not hold any public

office. The House of Representatives has the power of

* But if in any State the suffrage ia denie<I to any male a<iult citizen*,

the basis of representation in tliat State is proi)ortioually reduced.

—Amendment XIV.
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prexenting iinpoAchmenU agmiiuit public oficeri, which

muMt bo tried before the SeiuU4*.

ObviouMly, theStMiataand tho Houm* nf K<'|)rfM*titativeii

c*orrt*M|>on(l nw|>ectively to tht* BritiMh 11ouiu*m of l«<»nU antl

Coiiiinuiiii—or to the cviloninl Lc^inlative CotiuriU aud

AMMemblieit, which are thomMlTea copie<l fmtii the Hritinh

UouHOM of Parliament. Bat the Senate fulfiU a Mfx • '

federal function by becoming rt^esetUattce of one of

federal unita—the aeveral States composing the Union \

Federation in in one aapect a Nation of individual ritiAvUM,

in another a group of individual Staten ; and it waK the

happy device of the Philadelphia Convention to adapt the

bi-cameral Kystem to federalisni in such a way at to

recogniie the state-unit in one branch of the federal

leginlature, aud the citixen-unit in the other. 'II10 principles

of ' one State one vote * and ' one man one vote ' reeeire

equal recognition ; and thus is solved, by an ingenioos

compromise, the problem which hail puxxled the founders

of all previous Federations : how to reconcile the claims of

larger States to predominance with the claims of smaller

States to equality. The American example ha« had a

profound influence on all su1>sequent Federations, and

seems to have e8tabli}<he<l the propositioii that a federal

leg^islatore should consist of two Chambers, one represent int*-

the Nation, aud one the States.

The executive pow^r of the union is veftttnl in an

elected President, who holds office for four years. The

chief limitations on the personal exercise of tim PM«rai

his powers are that he cannot make treaties
«MeuttTa.

without the concurrence of a two-thirds majority in the

Senate, and that he needs the consent of the Senate to all

public appointments—a consent which by constitutional

practice is now never refused. He is^ indeed, provided

with a so-called Cabinet ; but this oonsiits merely of official

heads of departmenU, whose advice he is free to accept or

reject at his pleasure. With the exceptions mentioned, all

the executive powers which the Constitution vests in the
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federal government are exercisable at the persomil will of

the President, subject to no control by any Cabinet, and

only controllable by Congpress to the extent to which laws

may be passed over his veto—an event which, owing to the

groat majorities required, very seldom occurs.

It is easy to recognize in the President a copy of the

English King writ small, or—which is much the same thing

—c>f a colonial Governor writ large. The Philadelphia

Convention wanted a single executive head, and they

modelled it on the patterns known to them. A. hereditary

King was of course out of the question ; but tlie election of

State Governors was already familiar to them. The most

original part of their work was the system of indirect

election by an elected college : a system on the ingenuity

of which they prided themselves, and which they thought

would obviate the evils of direct popular election, but which

has proved a singular disappointment—showing how hard

the work of the constitution-maker is when he deserts

experience and trusts to invention. It was thought to

limit the power of the personal ruler by making him

dependent on the suffrage of the people, and by limiting

his office to four years. It was not seen that in trying to

copy the English King they gave the President a personal

power far greater than the English King had even then,

and immensely greater than the English King was soon to

have. They did not know that in England the real

executive power was even then passing into the hands of a

parliamentary committee, or ' Ministry,' and that the

personal will of the King was becoming more and more

dependent on the will of his advisers. They got no hint of

this from Blackstone or Montesquieu ; no such process was

at work in the colonial constitutions which they regarded

as true copies of the British Constitution ; and they were

blinded to its operation in England by the accidental

circumstance of the strong personal influence of George III.

The American President is therefore a copy of what an

American colonial Governor really was, and of what in
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Americnii eymi King Oeorgv III. ftppeared to be. T1uh>-

ratioally , tho Prenidont in the highoti Mnrmnt of the people

:

practicHlly, during liin t4*nii of ofliee and of oonrae itt

reepoct of iiatioiiiil mntUTM oiily-^he has the pertoiud

poweni of tho Ooveriior of a Crofrn Colony ; the powent of

an Eng^lUh King before thcdnyi of responsible goramiiietil.

One of tho doopcMt |>olitical oonriotions of the ttmewaii

the doctrine of Munteiiqiiiou, which ancribed the exoeUencea

of tho Hriti»«h ConKtitution to tho iieparation fitpsrsMon of

of tho logiiiUitivo, oxocutive, and judicial

functions. MontoMf|uieu had not seen, and

his diBciploH of 1788 did not see, the very intimale connec-

tion which was growing up in Bngland between the

legiMlativo and executivo dopartmonts : by which tho roal

executive power was l>oing tninsferrod to a commitlee of

tho legislature, dependent fnun day today on tho confidence

of one Chamber of the legislature; and by wliifh on the

other hand tho executive or Cabinet, so long as it poeseseed

that confidence, controlled the gonoml business of legis-

lation. Consequently tho Convention did all they cotUd to

separate the President from Congress, and to make each

independent of the other. Tho President in not ch«*on by

Congress, and is not responsible to it ; and neither he nor

his Ministers can sit in either Chamlier. The executive

and tho logislaturo work independently, and without ctm-

suiting one another; and tho consecpionce is the curious

congressional system. There being no Ministerial committee

to control legislation. Congress has been compelled to resort

to a system of Standing Committees in order to get through

its work. Tho result is that the unity of legislation is

altogether destroyed. Bach committet* goes on its way

reg^ardlesM of the rest, and Congress, having neither lime

nor inclination to reconcile the patchwork, generally adopts

what is recommended to it. Perhaps the most cnrious

illustration is that of finance. With us, the Ministry, who
have to spend tho money, make their own estimates of

expenditure, and propose the necessary taxation. In
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America, oue Committee raises revenue, Nvithout knowing
how much is wanted ; another appropriates expenditure,

without knowing liow much is avaihible; and the executive,

which is not rcprosent'ed on either Committee, is expected

to make both ends meet. Of course the President may,

and does, give evidence before the Committees; but neither

Committee nor House is under any obligation to adopt his

recommendations. This extraordinary system of finance

has only been tolerable because the revenue of the federal

government has always been greatly in excess of its needs;

the difficulty has been, not to find money, but to spend it.

Even the American system, however, has not succeeded

in entirely separating the legislature from the executive.

The President's veto is a negative legislative power ; the

assent of Congress to a declaration of war, and the assent

of the Senate to appointments, are executive acts. More-

over, Congress by minute laws and regulations has managed
to encroach a good deal on the functions of the executive

;

and some of the Committees of Congress deal with matters

which are really administrative. But the separation has

been so far effective that it has prevented the possibility of

anything like the British ' cabinet system ' developing in

America.

The judicial power of the Union is vested in a Supreme
Court, and in certain inferior courts which Congress is em-

The Federal powered to establish. I^he independence of

Judiciary. the judges is secured by their holding office

during good behaviour, and by their receiving a salary which

cannot be reduced during their continuance in office.

The federal courts have both an original and an appel-

late jurisdiction, but only in regard to matters of a federal

or inter-state nature. This jurisdiction extends to all

cases arising under the Federal Constitution, or federal

laws and treaties ; to cases affecting ambassadors and

other public ministers ; to Admiralty and maritime cases

;

to cases in which the United States are a ])arty ; to cases

between different States or the citizens «»f «lifferent States,
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Ac, Tho Sii)m*ino Court in not^HU iho Briiub Vriwj

Council hud Im*oii l>efur(^ tho DoclarAtion of Indepeiidaao^

—Ik ^nonil court of appmU for the StalM. la OMt»
between citi/oiin o( one State, where ooljr the Uw of that

State is invukud, the deottion of the higbett Coart of the

State w final, niid no appeal lies to the federal oonrta. The
juriMdiction of tho latter is founded striotlj on the federal

principle that the States are not interfered with in porelj

domoHtic matters.

Tho Federal Supreme Court has a special dutjr as

what is called 'guardian of the Constitution.' It

be remembered that Congress—unlike tho

sovereign British Parliament—is a creature ofttie^

of tho Constitution, endowed by it with Oooso^woa

limited powers of legislation. Acts of Congreet derire

their validity from the Constitution alone ; and if Congraaa

steps outside the prescribed limits its acts are simplj Toid

—^just as the bye-laws of a municipality are Toid if they

are ultra vires, or if they conflict with the statute law.

JuKt as an English or Australian court pronounces on the

validity of a bye-law, so the Supreme Court of the United

St4itos pronounces on the validity of an Act of Congrees :

it tostH the Act by the Constitution, and, if the Act appears

to contravene the Constitution, prononnoes it nncon-

stitutional and void. The Supreme Conii baa this power,

not by virtue of any express provision in the Constitution,

for the Constitution says nothing about it, but by viKuo of

a fundamental principle of common law—that any Act done

by an agent in excess of his authority is void. Congrees is

merely an agent of the Constitution ; any of its Acts whi li

are not authorised by the Constitution are unconstttutiuu^l,

and must bo pronounced so by the Supreme Coart when the

question arises for its decision.

The Constitution, of course, limits the powera not only

of Congress, but also of the State Legialatnras ; and as

each State, in imitation of the Nation, has also a ' rigid
'

Constitution, each State Legialatnre is farther limited by
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this. Consequently there are in the United States four

(listinct grades of law:—(1) The Federal Constitutiou

;

(2) Federal Statutes; (3) State Constitutions; (4) State

Statutes. A hnv in any of these gi^ades lias to be tested

by the grades above it, and is void if it contravenes a law

of higher efficacy. Complex though this system seems,

it is quite simple in practice. The principle, indeed, is

perfectly familiar in these colonies, where our colonial

statutes have to be tested by their conformity to Imperial

statutes.

The duty of the Supreme Court, tlierefore, as 'j^iiar-

<lian of the Constitution,' is the purely judicial one of inter-

preting the law. To do this, it has to test the validity of

a lower law by a higher ; and thus it preserves the balance

of the Constitution by preventing the central government

and the state governments from unauthorized encroach-

ment.

The American Union is not only a sovereign Nation,

but a collection of sovereign States ; and the sovereignty

Nation and of the States survives except so far as it has
states. been expressly surrendered, by the Federal

Constitution, to the national government. In matters of

domestic government the States are quite independent.

They have complete control over their own constitutions,

except that the United States must guarantee to every

State a republican form of government. And the range of

subjects controlled by the state governments is so wide

that Bryce declares that an American may, through a long

life, never be reminded of the federal government save

when he votes at presidential and congressional elections,

lodges a complaint at the post office, or has his luggage

opened at the custom house. Most matters that touch the

domestic life of the citizen—from his schooling to his

hanging—are dealt with by the States ; and a recent

American writer points out that nearly all the great ques-

tions which have agitated England during the last sixty

years would, in America, have come within the sphere of
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MtAte lej^Mlatioii. The line belweeo fecbrml and irt«t«* func-

tioim in Htrictly drawu. TIm federml gOTernroant Adraia^

iMterM iu own Iiiwh through it« ownofloers; and it doe*

not interfere with the adminintration of iitat4!» lawa by
atat4) officeni. lV)th HotM of institutionii art* oonplole fm

theint«clveii, and work indc*|M*ndi*ntly in their aeTeral

ftpheruM ; whilut the feiloral courta prNiide orer qnortioBi

of conflict.

Direct relations betwecMi the Nation and the Stateaare

very few. The state constitutions and laws nmat nol Iranju

gress the federal constitution. The federal government
roust protect each State against invasion, and also, on the

application of the State itaelf, against domestic violence.

And it is now agreed that the federal government has

anthority—though not expreased in the ConHtitution^-lo

prevent the secession of a State. Rut for the most part

the dealings of the federal government—like thono of the

Mtate governments—are with the citisens direct.

The federal government has a general power of taxa-

tion for federal purposes, subject to the limitations that

'all duties, imposts, and excises shall be

anifonn throughout the United States ;' that

' no capitation or other dinH?t tax shall be laid, unless in

proportion to the census ;' and that ' direct taxes shall be

apportioned among the several States . . . aooording

to their res|)eotive numbers.'' It lias exclusive control of

cuHtoms, the States l>eing forbidden to levy import or

export duties ; and it is from this source that the balk of

the federal revenue is derived. Direct tazea were levied

for a time after the civil war to reduce the war debt.

Recently, by the Tariff Act of 1894, Congreta triad to

resort again to direct taxation, but the Supreme Court

declared the Act to be unconstitutional—a decision which

shows that the federal powers of direct taxation are very

materially restricted by the rigid words of the CouKtito-

* Alt. IL, SMS. 8,9; Art. L,
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tion.* Those powera, such as they are, do not of course

affect the concurrent power of the States to levy direct

taxes for state purposes.

A remarkable feature of the American system is that

federal and statue finance are absolutely unconnected.

Under the Constitution the United States took over all the-

debts of the old Confederation, including the war debt.

For the state debts, however, the federal government has no-

responsibility whatever; nor need it hand over surplus

revenues to the States. The federal government has no-

financial dealings at all with the States except in the way
of conti*act—buying, selling, and bargaining as the parties

may agree.

This complete separation of federal and state finance

has the advantage of making the States absolutely self-

reliant, but it has led to unforeseen difficulties. In 1787

the customs revenues were small and the war debt was

large ; and the framers of the Constitution may be excused

for overlooking the possibility of an excessive federal

revenue, and for failing to supply a safety-valve. Latterly,,

however, the huge revenue and the impossibility of spend-

ing it have been a constant source of embarrassment to the

federal government. Extravagant expenditure and a

wasteful system of finance have only partly met the diffi-

culty ; and not long ago Congress made a voluntary refund

to the state governments in order to reduce its unmanage-

able surplus. The national coffers are overflowing, whilst

the state governments have to resort to heavy direct taxa-

tion to meet their obligations. Worse still, the virtual

impossibility of amending the Constitution makes the evil

hard to cure.

^ The decision was, in effect:—(I) that a capitation tax and a land

tax are * direct taxes,' and must therefore be apportioned among the States

according to population ; (2) that a tax on the income from land is in effect

a tax upon the land itself, and is therefore a direct tax ; (3) that income

from bonds of States and municipalities is not subject to federal taxation ;

and (4) that the unconstitutional provisions of the Act form so integral a

part of its policy as to invalidate the whole.
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The Federal Govoniment denU with the etttwdUf not

through the inediuin of his Sute, but direoiljr. Rvery

citizen of a State, in fact, i« aUw a cttiien of

the United Staten. He haji a double alle-

giiinee—to hiN State and to the Nation. It in the

allowance which appeaU inort^ Ntnuigly to hi« ontimeot,

and which inuMt prevail where the two conflict; it b the

former which ooinefl cloMcr t4> hiM everyday life.

Th«> citixonH of each State are entitle<l to the ri^t of

citizeuH in all the States. A fiernon charginl in any State

with crime and found in limitlier State munt Ik* delivered

up on demand. The ' Bill of Kights ' contained in the fimt

ten constitutional amendmontD gives the Manction of the

CVmHtitntion to certain standard popular libertien, and of

course makes it unlawful for the government of a State,

or for the feileral govoniment itttcdf, to infringe tlioee

libt*rtie8.

CongresM by itnelf 18 powerleAs to amend the Federal

Conntitution. That is a {lower which is vested jointly in

the people of the Nation and the peoples of

the States, speaking in certain specified

ways. Amendments may 1m» proposed cither (1) by a two>

thirds majority in both Houses of Congress, or (2) by a

Convention called by Congress on the applicatioD of

two-thirds of the State Ix)gislatares. They mast be ratified

in three-fourths of the States, either by the IjegisUtures or

by Conventions, as Congress shall detennine. Bat no

State may, without its consiMit, lie deprive«l of its eqoal

reprosentation in the Senate. Hitherto, the Conventkm

method ha^ never been ased, but all aniendmenta hare

lieen propostnl by Congress and submitted to the State

!<egislaiturt»s. The largi* majority re<|uired makes amend-

ment almost impossible, except when peculiar conditions

prevail. Only fifteen amendments in all have been made

;

of which one batch of ten were made immediately after

the adoption of the Constitation, and another batch of

three in the excitement following the civil war. There has
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been no ainondment since 1870. Though rigidity in u

federal constitution is desirable, it seems that the rigidity

of the American Constitution has })oen somewhat overdone.

But without actual amendment, the Constitution has

to a certain extent developed with the times. Judicial

interpretation has filled in its outlines by applying its broad

principles to an infinite variety of facts and cases. Federal

legislation has gnwlually sj)read over the field assigned to

it, and so supplemented the Constitution by a mass of statute

law, which, when authorized by the Constitution, is of

equal authority. And lastly, usage has introduced con-

ventional rules, or unwritten laws, which have no other

sanction than genenil consent and long habit, but which

practically have the force of law.

§ <<?. The Siciifif Confederation.^

The SwMss Federal Republic, the second of the great

modern Fedei'ations in point of date, is specially interesting

by way of comparison and contrast with the United States.

In respect of area, density of population, political ideas,

and antiquity of institutions, it differs widely from the

United States. Nevertheless, the present Constitution is

an adaptation of Swiss ideas and institutions in the light of

American experience, and the points of resemblance are at

least as remarkable as the points of difference. In some

respects it marks a higher degree of federal development,

as well as a nearer approach to democratic ideals. Among
its most interesting features are the specially Swiss form of

Executive, and the direct popular voice in legislation by

means of the Referendum and Initiative.

Until 1798 the successive phases of union between the

Cantons amounted only to leagues or alliances, without any

real centi*al government.* Then suddenly came the change,

forced on by French influence, to the unitary Helvetic

» Adams, Steits ConfttUrtUion ; Vincent, Stale and Federal Oovt. of

SwUzerieuul.

« Hee p. 48, above.
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!C(«|iiiblic, in which the aorereiinity of the CaoUnis wan
tomprtrarily diMtroytHl, mad thej bacmnie a^iv administnUiTr

depart iiioiitH. Thin whm tolallj opponod to Um dominAOt
Swiioi piijision for local independonce ; the Uelrelie Rfepoblic

Hooii foil apart, and waM foliowchI by variom pbasM of

eonftulfration, in wliirh tho iMivervignty of tbo Cantoiu
waM rt»Mtorod. In all thoMc* t*lianf^*M foreign intorfersnoe

waH moro or lom manifvttt. At laMt in 1H4^ the Hwim Dioi

produced and the piHiplo a4lopted a new Federal Constitu-

tion, which, though revised from time to time, still forou

the basis of the Swimm Confederation.

The Confederation is composed of 22 Stalea, or

Cantons, as they are called, of which three are divided into

'half-Cantons,' so that there are 25 local _^
, Ttf Osatoaa.

Swiss governments, whose constitutions are

of great antiquity. Three Ungoagee—Gemiaa, Freiieb»

and Italian—are spoken in different parts. Eaeb Gaoton

and Imlf-Canton, considered by itself, is a little Repablic.

Six of them are pure democracies, in which the whole

people assemble together in ' folk-moot ' for legislative

purposes, just as did the freemen of a Greek city or a

Teutonic tribe. Of the others, only one is ' strictly repre-

sentative,' in the sense that it delegates legialatioii mh9oimi§i}f
to a legislature ; the rest, though poeeeniiig repreeentatiTo

leginlatures, are ' democratic ' in various degrees, inasmuch

aa the people, by means of the Referendum, retain tooM
measure of direct control over legislation. Aa expreaaed in

the Constitution of Zurich, ' the people exercise the law-

making power with the assistance of the state legislatnre/

Even in tho * folk-moot ' Cantons there is a repreeentative

Council, whoHu duty it is to arrange and prepare the bast-

nesM for the asscMnbly of citixens ; and the cantonal

leg^MlaturtN where it exists, is simply a development of this

Council, and consists of a single Chamber.

The Referendum, whioh exists in all bot one* of llie

» Anil in that om (FMbaff) it is mwl for

tlioatfh not fnr nnliiiAry l»tfiaiat inn.
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Cantons in which the people do not legislate directly, is a
popular vote by which the people accept or reject laws

BAftoendum passed by their representatives. It is, in fact,

and InlUative. ^ popular veto. In some Cantons it is comjml-

•Dryland no law is valid until accepted by the people; in others

it is opiionalf and a vote is only taken when demanded by

a certain number of citizens. The Initiative, a more recent

institution adopted in some of the Cantons, is a popular

power of introdticing legislation, which must then be dealt

with by the legislature.

The cantonal executive is uniformly a committee or

council, elected either by a popular vote or by the legis-

lature. The number of members varies from five to

thirteen ; the term of office from one to five years. There

is always a chairman or president of the Executive Council,

but he has no single executive authority ; administration is

vested in the Council as a whole. The Councillors may
attend and speak in the cantonal legislature, but they

are usually debarred from voting or being members.

The above sketch of the cantonal constitutions is

necessarily incomplete, attention having only been directed

to those features which are necessary to explain the Federal

Constitution. In that Constitution we shall find cantonal

institutions reproduced, with such adaptations as are

suggested by the federal system, and especially by the

example of the United States.

* With the reservation of the rights of the people and

the Cantons, the supreme authority of the Confederation is

The Federal exercised by the Federal Assembly,' con-
LeiriBiatxire. gigting of two Chambers—the National

Council and the States' Council. These correspond to the

American Honse of Representatives and Senate, but are

more appropriately named.
* The National Council is composed of representatives

of the Swiss people, chosen in the ratio of one member for

«»ach 20,000 persons of the total population.' But each

Canton and half-Canton is to have at least one member,
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nud no fodenU olectonU district luuj lh« loriiitMj om oi |»iirt«

of different Cantons. The osntowU saflfrsges are adopted

provisionally, but the Confederation has the right to

establish by Uw a nniform franchise. Membefv are

elected for three yearn, and are paid oot of tho federal

Treasury.

It will be seen that the national ^rharaoter of the Uonse

iH more clearly expressed than in tho American Conslitii*

tion. It is spoken of as representing * the Swiss people

'

as a whole, and the Cantons are only mentioned aa

affecting tho division into electoral districts. The federal

control of the suffrage, too, shows that it is regarded

as an attribute of national citisenship, not of cantonal

citizenship.

'Ilio States' Council consists of two repreeentattves

from each Canton, or one from each half-Canton. The

mode of election, term of office, and amount of payment

are left to the several Cantons. The result is that some

members are elected by popular vote, others by the legis-

latures; and the term of office varies from one to three

years. This want of uniformity to some extent affects

the dignity and influence of the States' Council, and

helps to throw the centre of gravity into the National

Council.

For legislative purposes the Chambers sit separately,

aud their p<^wors are co-ordinate ; any bill may be intro-

duced in either Chamber, and mu&t t»f course be passed in

>K)th Chambers l>efore it becomes law. .\ny of the thrti»

national languages may be used in debate ; and hiws munt

1)0 printed in all of them. But the Federal Assembly has

also certain administrative and judicial functions, which

are exercised by both Chambers sitting together. Thus in

joint session they elect the Federal Cabinet, the Federal

Judges, and the Commander-in-chief ; and they ait jointly

as a court of justice to decide on complaints against the

federal executive and conflicts of jurisdiction between

federal authorities.
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The executive has no veto on legislation, but the

people have a veto by means of the federal Referendum. For

Baftewidum ordinary fi>deral legislation the Referendum is

•ad Initlattve. opttofuil, and is only taken if demanded by

30,000 voters or by eight Cantons. If no such demand i»

made within 90 days the bill becomes law. If a Referen-

dum is demanded, the bill is accepted or rejected by a

majority of the votes. Constitutional amendments are

submitted to a compulsory Referendum, and do not take

effect unless approved by a majority of votes and by a

majority of all the Cantons. Recently a Federal Initiative

has been introduced, which enables 50,000 citizens to

compel the Federal Assembly to consider legislation on any

subject. Indeed, it goes further than this ; it gives the

* initiating ' citizens ' the right to draft the new article-

themselves, and to require that it shall bo submitted

directly to the people and the Cantons.' The law scv

drafted must then be submitted to a Referendum ; though

the Chambers may submit at the same time an alternative

proposal of their own. The dangerous nature of the

Initiative in this form is admitted by Swiss statesmen. It

amounts to this : that a law drafted by an irresponsible

demagogue may be passed in the heat of a popular

agitation without revision of any kind by the responsible

representatives of the people.^

The Swiss executive body is the Federal Council, or

Cabinet, electeii by the two Houses sitting together. It

The Federal comprises seven members, elected at the
Executive. beginning of each term of the National

Council, and holding office for three years. Each Minister

must come from a different Canton. Ministers are usually

chosen from the Federal Assembly, but cannot continue to-

be members of it, though they may speak in either

Chamber. One of the members of the Cabinet is annually

elected by the Assembly to be President, but he has no-

* See an article by M. Numa Droz, CotUemp. Review^ March, 1805.

The Initiative is further dealt with below, p. 138.
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liiniflu t5Xocuti%'e authority ; bin punitiuu in mcivly like tliai

of chairman of a boanl. Adin itiiiitration it r9»U>d in IIm*

Cabinet aa a whole, and all daoitiooa mri dMikma of tbt*

whole body.

The roltitiunit bi^tweeu the executive and tho togiablarr

are intenno«liate between the American and Brittah •jstonui.

Aji in Amcrioti, the execMitive cannot diaiiolve the lagialalnra,

nor can the withdrawal of the confidence of tha legislators

foroe the oxecntive tu resign. But the relationa beii

the two art* far mon* intimate than in the United
In the tirxt placi% the Swiu Cabinet i« elected by the

legislature (aM in indirectly the oaae in Hngland) ; in Ibe

next. Ministers may introduce billii in the AMembly, and
speak on thoin, and thereby exercise a powerfnl control

over legiMlatiun, though they have no vote. Again, the*

corporate nature of the Swins Cabinet distingnisbes it from

the so-called ' Cabinet ' which advises the American

President, but which has no real share of exeontiTe power.

Unlike the British Cabinet, however, it need not consist of

men holding the same party views, and it does not hold

itself responsible for tlio rt»jcction of bills which it hn*

reoommended.

The whole executive system is based on ancient dwma
institutions, and is an almost exact imitation, with the

necessary modifications, of the system familiar to every

Swiss citizen in his own Canton. Compared with the

executive systems of other Fe<lcrations, it affords an excel-

lent illustration of how the principles of federalism may be

adapted to the most varied institutions, and how federal

machinery can be sha|>ed to suit the habits and traditions

of different peoples.

Continental judicial systems are so different froa

British, and from our point of view so inferior, tbat the

Swiss federal judiciary neetl be very shortly tim

noticed here. The Federal Court has a civil

and criminal jurisdiction in matters of federal

both in the first instance and on appeal. Tbe independenee
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of its judges is insufficiently secured. They are elected by

the Assembly for six years, and being re-eligible, are not

independent of political favour. The judgments of the

Federal Court are executed, not by the Court itself, but by

the Federal Council. The federally important point, how-

ever, is that the Swiss Federal Court is not, like the

Supreme Court of the United States, the ' guardian of

the constitution ;
* it has no power to question the con-

stitutionality of federal laws. Sir F. O. Adams ascribes

this to the fact that all federal laws, either tacitly or

through the Referendum, obtain the sanction of the Swiss

people, to which the Federal Court must bow. It might

be answered that the Cantons, as well as the ])oople, are

interested in the question of constitutionality, and that

federal laws are not necessarily accepted by a majority of

Oantons, and have not therefore full federal sanction. The

real explanation of the fact that Swiss federal laws cannot

be questioned by the Court is probably to be found in the

Continental notion that 'administrative disputes' (i.e., dis-

putes affecting matters of state) are too important to be

trusted to the ordinary tribunals, and should be reserved

for the decision of the Government.^ The constitutionality

of a federal law is an * administrative ' question, coming

within the competence of the Federal Assembly, which is

thus the sole judge of the validity of its own laws.

To our notions, this entrusting of a judical decision to a

non-judicial body is not without danger. ' According to

any English standard, Swiss statesmanship has failed as

•distinctly as American statesmanship has succeeded in

keeping the judicial apart from the executive department

of government ; and this failure constitutes a serious flaw

in the Swiss Constitution.'^

' The Cantons are sovereign, so far as their sovereignty

is not limited by the Federal Constitution ; and as such

» See Dicey, Law of the ConMitutimi, pp. 903-3.^

• Dicey, Law of the CotiMihtfion, p.
1
'»9.



th« \ 1 uii tin* ri^htii which iiri* iioi ueiegAK^i i" tl»o

ftHln.il u:'*><'iiiinuiit.'* That ih to mky, in 8witaerlati«i (m

in tho Unitod StutcN tho ptvMiimption iji in

favour of Htato Kovt*nM unity, and the fedarni

goTeramont haii only Mtirh power* as are expreatlj oonferrtHl

on it by the Conntitution. NerertheleiM the range of

federal logiMlatimi in Switxerland in much wider than in *

United States, owing to the fuller and more detu:.. .1

enurooration of Kubjoctii in the Couiititution. This in a
natural result of SwisM circuniNtiineeM, the Swim Gmiititotion

being tho development of a union which had alrea<ly had a

growth of centuries. It is obvious, too, that uniformity of

legislation on certain subjects can wisely be carried further

in a compact country like Switzerland than over an immifntt

territory like tho United States. But the wider aoope of

the Swiss Constitution is rather a matter of legislation

than of admiii' ''
•11. Tlie national matters which ar»

exclusively a>i red by the Swiss goranuneot are

comparatively few. The Confederation has the sole right

of declnrin^ wnr nnd peace, and generally of making
foreign alliances and treaties ; it has the control of the

army, and of posts, telegraphs and telephone* ; it baa the

sole right to impose and collect customs duties. Bot in

many cases the administration of federal laws is entrusted

partially or wholly to the Cantons ; the federal power ' ia

limited to a general controlling supervision ;^ the Con-

federation makes the laws, and the Cantons ezeonto thrm.

Thus tho Cantons share even in the organisation and nutn-

tenance of the army ; they are allowed (exceptionally) to

make minor treaties with foreign govemmenta, and so

forth. A marked contrast is thus offered to the United

States, where the functions of State and Nation are more

strictly defined, and 'the powers given to the federal

government are wielded by it exclosively.'*

> SwiH CoostitaUoa, Art. S.

• AdsaM,pLa9.
• Viaowt, p. U.
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The Confederation has authority over thi- i uihohn hi

certain respects. Thus it guarantees to each Canton its

territory, its sovereignty, the liberties and rights of its

people, and the powers delegated to its authorities. These

provisions give the Confederation large powers of interfering

in cantonal disturbances. Again, the Confederation guar-

antees to the Cantons their constitutions, provided : (o)

that they do not contravene the Federal Constitution ;
{h)

that they assure the exercise of political rights according

to republican forms
; (c) that they have been ratified l)y

the people, and may be amended on the demand of a

majority. Greater uniformity is thus enforced than by the

United States Constitution, which merely guarantees to

«very State a republican form of government. When
Cantons revise their constitutions, the revision does not

take effect until both Houses of the Federal Assembly have

agreed that it contains nothing contrary to the Federal

Constitution. This of course is merely an example of the

* administrative ' jurisdiction of the Assembly to act as sole

interpreter of the Constitution.

In the matter of finance, the Nation and the States

have more points of contact than in America. This is partly

due to jealousy of the central power, whereby

the Confederation was not given general

powers of taxation, but a kind of compromise was arrived at.

The Confederation has the sole right of levying customs

duties on exports and imports, and these are the chief

source of federal revenue. The large income from the

post and telegraph department also belongs to the

Confederation, but is almost balanced by expenditure. The

income from federal property, the proceeds of the federal

powder monopoly, and one half of the g^oss receipts from

the military exemption tax (collected by the Cantons, which

retain the other half), are other sources of revenue. For

any further revenue, the Confederation may call for direct

contributions from the Cantons, to be ' determined by

federal legislation with special reference to their wealth
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' '. a finaocimi

renorvf wlmh )i.i- u.m-i \. It M A relic

of the oM ' confedeniu* ' ideaji which objoct4Hl to the diroci

taxttdon of indiviihiiilH by tho central govemiiii*nl.

The largvtit itoin of federal expenditun* i* the army.

Am re^^ardH ^Mionil expoiiditiire, it ia hard to draw u hard

and fiiMt line between federal and c*aiitonal re«p()n»iliilitic»fi,

the central and local goTemmtmtH often sharing in the

expense of public worlcM and iniititutiona of rarioas kinds.

Thongh styled, in Continental fashion, a ' Confedera-

tion/ the Swiss Republic if«, of course, a tme Federalion or

BimdeMtaai, exercising direct authority over

individufil citisens. ' Kvery citizen of a

Canton is a Swiss citizen/ with all the privileges

liabilities conferred by the CouHtttutiun. Ah a Si

citizen he votes (or is voted for) at federal elections,

part in tho federal Refonmdum and Initiative, and isbrooght

into direct contact with federal laws and federal oiloers.

He is g^oaranteed a number of rights : equality before the

law ; freedom to move from one Canton to another ; the

enjoyment of local rights of citizenship ; and many liberties

and privilege expressly mentioned.

The Swiss Constitution is more easily amended than

that of the United States. Revision is effected by the

Fe<1oraI Assembly. If one House passes a Amsadmsntor
resolution in favour of amendment, and the

other House does not agree or if 50,000

amendment, and the Assembly does not agree a Refer-

endum is taken on the question of whether the Conslitatioo

should be amended ; and if the vote is in the aiBmadTe,

both Houses undergo re-election and proceed to the work

of revision. Revision takes place 'through the forms

required for passing federal laws.' The amendment is then

submitted to a compulsory Referendum, and dtM*s not take

effect unless approved by a majority of citizens and also by

a majority of Cantons, .\mendment of the Constitution is,

therefore, a more difficult process than ordinary federal
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legislation, the Referendum being compulsory instead of

optional, and the assent being required of a majority of

States as well as a majority of citizens. Nevertheless, the

superior sanctity of the Constitution is ineffectually

guarded, seeing that an ordinary federal law, once passed,

cannot be challenged by the Courts ; and therefore it is

conceivable that the Constitution may virtually be amended

by the easier process of ordinary federal legislation. The
necessity for the consent of a majority of Cantons may be

thereby evaded; though not, of course, the consent of their

representatives in the States' Council. The want of the

judicial test of federal laws by the touchstone of the

Constitution opens a door to the possible encroachment of

the federal government.

5 3. Tfie Dominion of Canada.^

The Canadian Federation is specially interesting be-

cause it touches us closely in two respects : it illustrates the

federal union ' under the Crown ' of a group of practically

self-governing British colonies ; and it illustrates also the

application to federalism of the British cabinet system.

Canada was a French colony till 1763, when it was

ceded to Great Britain. After the cession the French civil

law and many French institutions (such as

land tenure) were retained—the population

being almost entirely French. But the P^nglish minority

rapidly grew, and was dissatisfied with its French sur-

roundings, till in 1791 a division was effected into Upper
Canada, where English law and tenure were introduced,

and Lower Canada, which retained French institutions.

Each Province had a legislature of two Chambers—an

elective Assembly and a nominee Council ; but as yet of

course neither legislature had control over the Governor's

policy or the choice of his advisers ; the government in

each case was that of a Crown colony. The colonies were

kept in leading-strings and governed from Home. The

^ Bonrinot, Fed. Govt, in Canada ; Munro, Constitution of Canada.
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tension of the Ameriomn war had not yti boon fnllj

aind Knglinh iiUKetiiian ntill thought thai the faolt of thmr
<x>lonial polioy b«d been in girtng ioo muek liberijr. The
Ganmdians loon beonme diioontented with the Mitocrntio

nature of their govemment, Hiid the l9gi«latare in eecb

Province kept up a oontinnooji qaarrel with the exiKrotiTe.

At last Lord Durham's report in \H:iH helped to bring

ubout the great turning-point in Britinh colonial policy—

the change to a HyHtom of real colonial tfolf-

government. liord Durham recommended
the introduction to the colonioM of refponnlif

—the trannfer of real executive authority, in local

to a oommittoe of Mininterial advisers reeponaible to tJie

Legislative AgDeinbly. He also recommended the re-onioo

of the two Canadas. They were accordingly re-nnited by

the Act of Union in 1841, with a legislature oompoeed of

an elective Assembly and a nominee Council, which in

18«H was replaced by an elective Council. The great

change towanls Miuinterial responsibility was made gradn*

ally by remodelling the Governor's instructions from time

to time. The Governors were at first inelraoled 'to ad-

minister the government in accordance with the well*

understood interests and wishes of the people.' In 1847

Lord £lg^u, Governor-General, was instraoted ' to act

generally upon the advice of his executive council, and

to receive as members of that body thoee penMms who
might be pointed out to him as entitled to do eo by their

possessing the confidence of the Assembly.' In this way
Imperial influence was gradually withdrawn in lavoar of

local responsible advisers. By 1848 the reeponnble lyrteyi

had been extended to the newer Provinces of Nova Soolaa

and New Brunswick.

The union of the two Cteadas, with their reepeotiv
French and English majorities, had gone too far, and
produced fresh irritation. On the other

hand the isolation of the other mainland

Provinces was complete. None of them could exercise
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jurisdiction over the vast North-West Territory, outside

the provincial boundaries. The neighbourhood of the

United States emphasized the weakness of their position,

and the need for some change. Opinions were divided as

to what the change should be. Some few opposed union

as tending to weaken the attachment to the mother

country; others favoured an independent nation in imi-

tation of the United States ; others again, arguing

from * manifest destiny ' or from American sympathies,

advocated incorporation with the United States—a policy

for which Congress on its part was openly and even

indiscreetly eager. But the great majority were loyal

to the Empire, and hostile to the United States, with

whom there were continual border bickerings, to say

nothing of the memories of old hostilities. The prospect

of being swallowed up in the great American Republic had

no charms for them. They wanted union ; they wanted

virtual independence ; but they did not want to sever their

connection with the Empire. The racial line of cleavage

between the two Canadas, and the independent spirit of

all the Provinces, suggested a federal union rather than

unification, and the neighbourhood of the great Federal

Republic familiarized the suggestion. They were not,

however, so jealous of a central power as the American

States had been; whilst at the same time a certain pre-

judice against American institutions—and especially against

* state rights,' which had recently been discredited by the

civil war—tended to prevent a close imitation of the

American Constitution. These were the chief influences

which moulded the coming union.

The federal movement gained a firm hold, and in

Canada a coalition government was formed, pledged to

federation. A convention of delegates from all the provincial

governments met at Quebec in 1864, and unanimously

adopted a set of 72 resolutions embodying the terms of a

federal union. These were submitted to the several legis-

latures, and, after certain amendments, were adopted by
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renoluiiiuiM III iiir tonii iif aildn*nM'n to iiii* (jii0eii« The
ta«k of framing u Count itutiou Act out of tba ratoltttiiNHi

was porforineil in London, with the atrntaDoe of 16

delegaten from the four mainhiod FroniiOM. The Briltah

North America Act was duly peaaed, and oame into foror

on the liit of July, 1867, when the Dominion of Canada

was eHttihliMluHl.

Tht5 muinlund Provinceti, juMt before the federation,

had been three : Canada (formed by the union of the two

Canada^ in IH-tl), Now KruuMwick, and Nova
Scotia. The Hritiith North America Act

first rodividos Canada into the orif^nal two

Provinces (under the nameH of Ontario and Qnebec),

and then uniten all four into a federal dependency. The
Act, therefore, besides being a Fe<leral Constitution, is

to some extent a Constitution Act for the two new

Provinces.

Ontario chose to have a legislature of one Chamber
only—an elective Assembly. Quebec preferred the more

usual legislature of two Chambera—an

elective Assembly and a nominee Council.

The other two Provinces already had two-chambered

lo^slatures, with nominee Councils, which remained

unaltered. Vmc\\ of the four was administered onder

the responsible system, by a Ministry poaaetsing the

confidence of the popular Chamber. But instead of a

Governor appointed by the Home Government each Province

now had » Lieutenant-Governor ap|)ointod by the Governor-

General in Council. Under the provisions of the Act the

colony of Prince Kdward Island (which has an elective

sei'ond ciiuml)er), and also the new colonies of Britiah

Columbiaand Manitoba (withsingle-chamberedlegialatarea),

have since been admitted to the Union. The Dominion

Government also has full jurisdiction over the vast North-

West Territories, which will ultimately be parcelled oot

into new Provinces. At present the Territories have a

Legislative Assembly and a Lientenant-Govemor, but
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without responsible government; they are, a.^ u ucre, a

Crown colony of the Dominion.

The Constitution of the Dominion is stated in the Act

to be * similar in principle to that of the United Kingdom.*

.^ ^ . .
It provides for a Governor-General, the

The Dominion. '
- , ^ ,<» . ^ .1

representative of the Queen ; a Privj'^ Council

to advise the Governor-General ; two Houses of Parliament

—a Senate and a Hrmso nf Commons ; an'l frMl<.t;il cnnrts

of justice.

The executive authority of the Dominion is vested in

flie Queen, and is exercisable by the Governor-General,

The Federal either with the advice of his Privy Council
Executive. ^j, personally as the case may require. The

Governor-General corresponds exactly to the ordinary

Governor of a British colony, and has the double capacity

of representative of the Queen in the Dominion, and con-

stitutional ruler of the Dominion. His Privy Council—or,

more accurately, ' the Queen's Privy Council for Canada '

—

consists nominally of present and past Cabinet Ministers

;

but the membership of ex-Ministers is purely honorary, and

for practical purposes the Privy Council (like our Executive

Council) is identical with the Ministry. The relations

l>etween the Governor and his Council are precisely those

with which we are familiar in these colonies. Practically,

the Ministry, while they possess the confidence of the House

of Commons, have the real executive power.

The House of Commons corresponds to the American

House of Representatives, and consists of representatives

The Federal of the Dominion chosen by the electors of

Lecrisiature. ench Province in proportion to population.

Quebec has the fixed number of ()5 members, and the other

Provinces are represented proportionately. The House is

elected for five years, subject, however, to dissolution at any

time by the Governor-General, according to the British

system. The Parliament of Canada was empowered to

introduce a uniform fedei*al franchise ; but meanwhile the

federal elections were to be conducted in each Province
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under the fninchim* nsed for the prorincfaU AiMinbU . .%••(

until 1880 wiui II uuiftirm fodonil fmnohiio adopted. TU«ir«<

wan then introduced m complete aet of federal eleelonil

innchiiiorv, diiitinct from that of the IVonnoea.

Tilt* S4«nau% lik(« the Amenoan Sonalo, it naaat to

rvprt*s4Mit the Statoit, hut it doee not do ao aa aflaetualljr an

it« AiiicricHii pn»toty|io. In tho 6n«t plaoe, atate equality

iM very iin|H*rfootly n^oogniaed. The Britiiih North Ajaerioa

Act rreutod thn«o diviiiiunii fur the purpote* of the Senate :

Ontario. Qui*l>tH\ and the Maritime Prorincee ; each diriaioo

bein^ rfpi*oMt»nt<Hl by 24 Scnatorn. The ICaritinie Pro-

vincoH, ori^nuUy two, and now inrludin^ Prince ISdwanl

Island, an* thuM luin|)e<l together an equivalent, for par-

pottes of repriMientatiun in the Senate, to each of the Urger

ProvinceH. This apportionment recogniaed the principle of

equality, while it infringed it;' but in the snbaequent

allotment of Senators to new Prorinoea there haa been no

prt»tence of equal representation, a oompromiae having been

made between eqnal and proportionate repreaeatation. A
still more McriouH defect of the Senate, howoTer, aa a repre-

sentative body, in that its membent, instead of being

elected, are life nominees—and nominees not of the Pro-

vinces, but of the I>(miinion Government. A Senator nnai

indeed be a freeli<»lder and a roiident in the Province for

which he in appointed, but hiM ap(Kiintment rests with the

Governor-General in Council—practically, that is, with the

Dominion Cabinet. Dourinot Mays* that the Quebec Ooo-

vention were influenced in favour of a nominee GottBoil by

Canadian experience of an elective Cooncil since 185i, by

the expense of elections in a thinly populated conntry» and

by fear of deadlock. But Camuliau * unitary ' experience

was not applii*able ; the expense of elections might have

been avoidcKl by making the provincial legislatores elect

the Senatora; and deadlocks are as likely with a nomiDoe

Cooncil whoae nnmbera are Jtosd as with an elactiva Oonn -

» Sw !»«• !«, bshm.

• nd, (J^K.HlChMMis,pw9;.
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oil. The real reason both for the nominee basis and for

placing the nomination in the hands of tlie Dominion seems

to have been the then current prejudice against 'state

rights.* The Canadians recognized that they must have a
' Conncil of the States/ but they determined to make it

weak and not strictly representative of state interests.

The powers of the iSenate are those of the usual Upper
House on the British model. It cannot initiate money or

revenue bills, and usage does not allow it to amend them ;

in other respects it has co-ordinate legislative powers with

the House of Commons. But though it is a dignified and

capable body, it shows, according to Bourinot, * the weak-

ness of an Upper House under the British system, and none

of the prestige that attaches to an ancient body of heredi-

tary legislators.* It halts between two ideas—' state rights*

and nomineeism—and lacks weight because of its illogical

basis.

Members of both Houses of Parliament are paid for

their services at the rate of £200 a session, and 10 cents a
mile travelling expenses.

The government of the Dominion, like that of the

Provinces, is conducted on the British parliamentary system,

Pariiamen- by a Cabinet of responsible advisers who
tftry System,

f^^^^ ^j^^ ^^^ between the executive and

legislative departments. The Governor-General of Canada,

like the Gisvemor of an Australian colony, chooses advisers

who have the confidence of the lower House, and accepts

their advice while they retain that confidence, subject, of

course, to his instructions from the Queen ; and the Minis-

ters not only conduct the executive work of the Dominion,

but also guide the legislative work of Parliament.

Under the powers given to establish federal courts, the

Supreme Court of Canada has been created, to which (with

The Federal certain exceptions) an appeal lies from the
Judiciary. courts of final resort in the Provinces. Its

appellate jurisdiction is therefore far wider than that of the

Supreme Court of the United States, to which no appeal
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iioH trom the kuiu? eounn ozoept In wmw of » foderml or

iDtoMrtAta naUire. Boi it U » ' geneml court of appoiU for

Cko«d» ' in » limited toofla onlj, since the existinif right of

appoiU from the provinrial ooarte diriMH to the* Privj

Coanoil has been loft iint4}ut*hod. Nor in it mJimU court of

Appeal, since the Privy Council onterUins appeeb from its

jndgmontN. Thoro are not iu Canada (an in the United

•Stales) federal courts established in the Provinces; bot

the judj^H of the provincial conrta are (for the most part)

appointed and paid by the Dominion government.

The Supremo Court of Canada, like that of the United

Stateii, iietH as ' guardian of the oonstitntion ' by deciding

upon the constitutionality of federal and provincial laws.

But it is not (as the United States oourtii are) the sole

judge of this queMtion ; the Gk>vemor-Oeneral in Comiotl,

as we shall see, has a right to disallow provincial bilb, and

in exerciniu^ this ri^^ht he taken into oonsideralioo the

question whether, iu the opinion of his advisers, the bill is

constitutional. His ansont to a bill, however, does not pre-

vent the Supremo Court from afterwards deciding that the

Act is unconstitutional.

Xn independent Federation involves only two sets of

governments ; but in Canada, which is a dependent Federa-

tion ' under the Crown,' we have to deal with mm^tn^ Pfftnt-

threesete—thtiso of the Kinpire, the Dominion,
^j

oaand

and the Provinces. The relation between

these throe, and the division of the sam total of poUtioal

functions into three degrees, needs oarefnl eonsideriitiotL

The relation of the Dominion to the Kmpire in the

ortlinary colonial relation of dtptrndrnteff, differing iu im-

portant respects from the federal relation Bnipirvsod

between the Provinces and the Dominion. rusninlnn

It is of conme true that the Dominion is practically self*

governing in matters which concern Canada alone, and that

in matters of Imperial concern the British Parliament legia-

lates for the whole Empire—Canada included. So far,

there is something resembling a federal distribation of
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fnuctions. But the resemblance in only superficial ; there

is really no definite line drawn between the Doininiou and

Imperial governments. The powers of the Dominion

govoniment are indeed strictly limited by the British North

America Act, but there is no limit fixed to the powers of

the British Parliament. No one would of course deny that

Canada has to-day a real constitutional right of self-

government, and that any interference by the Empire with

the domestic concerns of a Canadian Province, or of the

Dominion itself, would be * unconstitution<il *—quite as

unconstitutional (for instance) as the refusal of a defeated

Premier to resign. At the same time, this constitutional

right is unwritten, and therefore indefinite. It is a matter

of constitutional morality rather than law : and though—

-

to take an extreme case—it would be utterly unjustifiablo

for the Imperial Parliament to tax Canada (as it once taxed

the American colonies), and it is inconceivable that it will

ever do so ; yet; if such a tax were imposed, it would be

impossible to contend that it was illegal, in the sense that

any court in Canada, or even the Privy Council itself, could

refuse to give effect to it. Canadian self-government (and

indeed colonial self-government generally) cannot be

measured as a matter of law ; it depends, in theory, on the

discretion of the Crown and of the Imperial Parliament*

The sovereign British Parliament is bound by no rules, and

can override colonial laws and constitutions at its pleasure

;

and there is no colonial Act which the Queen cannot veto.

As a matter of usage, however, the limits of colonial self-

government are broadly, if vaguely, defined, and are never

transgressed. Usage, which has ripened into a constitu-

tional right, thus gives a federal aspect to colonial rela-

tions, and veils the fact that the real relation—owing to the

supremacy of the British Parliament and the non-repre-

sentation of the colonies therein—is the voi-y different one

of dependency.

The relations between the Dominion and the Provinces

are mainly federal ; though, as we shall see, the distinction
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Iji'twi) II till' tiHtrnii iiiKi ii< : t rriMtMMH lm ijijt BJi

bi'oii Htlherad to, antl tin* I'l ^ in nooi

in the light of depoiidencioH of the* Do-

minion mther than StatM iu A fedenU

union. ThiM iH tint* pArily perhftpe to m danre to girt*

nyinmutry t4> the aerieM—Aipirv, I^miniim, Provmem: bot

chieHy U> that horror of Mtate righta which hAAftlrBAdj been

mentioned.

The division of |Mi«veni between the Dominion and th«*

ProvineeH is effected by an opposite method to that

adopted in any of the other great Federn*

tions. The pn>vincial legislatures have

only the powers expressly given them by the Federal

Constitution ; over^'thing else l>elongs to the Dominion

Parliament. For thin pi*culiiirity the stnte>right bogey

is chiefly resimnsible ; but the special circumstances of

a dependent Federation may also have had aomething to

do with it . In a Federation under the Crown, as in nnj other

Federation, the |)owerM of I'mvinco and Dominion can be

fenced ofF from one another; but with the present system

of coU»nial dependency no definite fence tiin be erected

between IXtminion and Empin*. Between IVovinoe and

Dominitm the definite fetlonil n»liition was to exist ; betwcfU

Dominion und Knipire the indetinite ilependency relation.

It may have seemed simpler to enumerate the powers of

the Province?*, which had only to be fenced off from above,

than tho!«e of the iXiuiinion, which were sandwiched between

rival |K»weni above and lielow, and incapable, above, of

clear delimitation.

Provincial powers include generally * all matters of

a merely hn-al or private nature in the l*rovincv.* The

Provinces have full |)ower to amend their

own constitutions, * cxi*ept as reganls the

office of Lieutenant-! M>vemor'—a limitation of consider-

able importance. The liieutouant-Govemor of a Cana-

dian Province is a federal officer, appointed and paid

bv the Dominion (tovemment. and acting under instruc-
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tioiiK from tho Dominion Executive. He is culled the

representative of the Queen, but he is only so at

seeond-hnnd. He is really the representative of ' the

Governor-General in Council *—of the Governor-General

acting in the capacity of constitutional ruler of Canada,

and therefore with the advice of the Dominion Executive

;

not in the capacity of representative of the Queen, under

Imperial instructions. The Lieutenant-Governor is respon-

sible to the Dominion Government. Under its instructions

he can veto Acts of the provincial legislature, or reserve

them for the assent of the Governor-General. The Governor-

General—always ' in council '—has the same right of vetoing

provincial laws as the Queen has of vetoing Dominion Laws,

hi short, the Lieutenant-Governor stands to the Governor-

<Teneral just as the Governor-General stands to the Queen
;

and the Provinces are to a certain extent made dependencies

of the Dominion, just as the Dominion is a dependency of

the Empire. To quote a Canadian authority :
* The

Dominion Government now occupies those relations towards

the provincial governments that England, before the

<-onfederation, held with reference to the Provinces, and

still does in the case of all colonies outside of Canada.* Tliis

is altogether opposed to federal principle, which requires

that the Union shall have no control over the domestic

government of the States, and which makes the courts, as

interpreters of the Federal Constitution, the only arbiters

between the laws of the States and of the Union.

This false extension of the dependency principle into

the relations between Provinces and Dominion is seen

Dependency ^^ other directions. Thus, the judges of

of Provinces, provincial courts are appointed and paid

by the Dominion Government, which also appoints,

as we have seen. Senators for each Province. But

notwithstanding these departures from the federal system,

the Provinces are not mere administrative divisions of a

unified colony, bat are States in a colonial Federation.

* Bourinot, Fed. Qovt. in Cancula^ p. 59.
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The clatien of n provincial leginUitorp, thoo|(1i nioiv emmai-
ticribed than in the canv uf nn Arocncaii Stati*, arotoAoienUy

important. It han the miiiinf^ of ffreat fiart of the proriactal

revenne, and the H|K*niling of all of it ; the inani

and sale of landn ; the e<mtrol of municipalitie*,

works, education, and the administration of justice* ; and
legislation on many important iinV' * "

all local miitterM.

Contrary to the American MyHtem, fi*<i

vincial fiimnce in Canada have many points ut rtiutact.

The I>oniinioii, ut ita foundation, took over

the public debts of the Provinces, and also

the greater part of the public workn. A largt* ^hare of

provincial revenue and expenditurt* wax thus bodily

ferrcd to the I>ominifm. The Dominion moreover wa^ girmk

full power to raise money by luiy mode of tjutation, whilst

the Provinces were restricted to dirt»ct taxation for local

purposes. The question of provincial finance gave the

framers of the Constitution much trouble. Customs and
«xcise had hitherto lieen their chief sources of revenoa

;

but these were now turiie<l over to the Dominion, and the

prospect of direct taxation for provincial purponea waa
unwelcome. It was accordingly provided that the Dominion

should grant annual subsidies to the Provinces for the pur-

]>oseH of provincial government ; and the amount of these

subsidies, based on population, debts, financial poattaon,

aud other factors, was fixed by the British North America

Act.* This si»ttlement, however, has since been disturbed:

* ThassmlMidksooodstcliMlyoKDsaaaaaslsaliiklytoMMllsftlw
four original Prorinoat sqnal to 80 oanit psr ImmI oI iIm

AaoarUined (in the cam of the two (IWimmIm) hy Um
the oaee of Nova HooUa and New BnuMwiek) bj

until the populatkm of each of those twi

which rate the gnuiU are to remain. ($) A
iVovinoe for the anpport of tu provincial giivmiwit aad kflilslaraw <9I

An allowanoe of intereet at the rata of 5 per eaat. on the ainaat by wkkk
the indebtedneee of each Provinoe aeeamed by the llomiaioa Idb ehort «f

the ctipaUted amount. Similar eabeidiee ami allafwaiMee are granted (amler

Dominion utatatee) u* Vt^tyinc-^* A4itnitte«l uiu-v iNfTT.
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first by the dotnand of Nova Scotia for ' better terms/ and
afterwards by the admission of new Provinces and the

adjustment of their claims.* At present a great part—in

some cases the greater part

—

of the revenue of the Pi-o-

vinces consists of these federal subsidies. It must be
noticed that this subsidy system is not a mere division

among the Provinces of the surplus federal revenue, if any;

definite sums are specified which the Dominion is bound to

raise and hand over to be spent by the Provinces.

The wisdom of this arrangement was questioned at the

time, and ha« often been questioned since. It is said to-

have encouraged provincial extravagance, since the pro-

vincial legislatures have only to spend, and not to raise,

these sums. The amounts of these subsidies, too, though

fixed by the Constitution and by statute, are not beyond

the possibility of increase; the Dominion Government must

pay the stipulated sums, but it may, if authorized by

Parliament, pay more. The result is much jealousy and

friction; whilst the habit of getting revenue from other

than local sources has caused exorbitant demands, backed

The followinc; are a few of the figures relating to the original adjust-

ment (for further particulars see J. H. (iray, Cotifed. of Caiicula, Toronto*

1872) :-

Province. Popul.,l86L
Funded Debt.
186S (lees Sink-

intr Fund).
Revenue, 1868.

Debt allowed
by B.N.A. Act.

Ontario

Quel>ec

1,396,091 1

1,111,566!
$60,355,472 $9,760,316 $62,500,000

Nova Scotia 330,857 4,858,547 1,185,629 8,000,000

N. Brunawi'k 252,047 5,702,991 899,991 7,000,000

> The • better terms ' granted in 1869 to Nova Scotia were in 187.*^

extended to the other Provinces, and were chiefly in the nature of a<lditional

allowances calculated on increased amounts of debt as compared with those

tipalated by the B.N. A. Act. See Bourinot, Fed. Govt., p. 73 ; StcUistica/

Tear Book of Canada, § 43 ; Can. Rev. Statutes, c. 46.



PAKT II. FKDUUL CM>VMUIIIKSmi 99

by pi)litiottl mmicDavring, for failanU «ib«tdie« in i»i<l '»f

many works which are really of a provincial ktii*

The ame diflincliiiution to bunltm the Proviu«.-«ft witii

direct taxation haa Itnl to the payment by the Domiakm of

thefiaUrieaof certain provincial offioem—nuch a* lAtat&nanU
(tovonioni and provincial judgM.

The Dominion government baa naror yei exeretaad itoi

|)ower of din»ct taxation ; the reoeipta from
oxeine, and from the public departmenta, having

for all its imhmIh.

The C'iiiiudian Constitution contaiiui no general pro-

viHionri for its amendment. Being an Act of the Bhtiah
Pari it can of ooarae be amended by
that : Mient, and recourse ban thrice been

had to that procedure. But the Canadian people are unable,

except in a few particulars, to amend their own Federal

Constitution directly ; they can only express their wiabea

to the British Parliament. The Provinces, as already

mentioned, can amend their couHtitutions except as re-

gards the office of Lieutenant-Governor, and subject, of

course^ to the Dominion right of veto.

i 4. The Oerman Empire}

The last of the great Federations of to-di. i^ tlu-

German Empire. It is none the lesa a true FiMi.ntt:n
because of the predominance of one of its Stato^ — lin-

Kingdom of Prussia. It is remarkable as the only ini«taaoe

of a real monarchic Federation—for Canada, though under

monarchic forms, is, like Great Britain itaelf, a veiled

republic. It is remarkable too as baring risen npon IIm

ruins of feudalism, and ahto for the great variety, both of

siae and of forms of government, exhibited by the States

;

but perhaps '\is chief interest cantrea in the

aspect of the union.

> Bryoe. //o/y Rtmmm Mmjdn (18tt) ; Womlcmr Wikoo, Tkt

Hart. Inirod, to Ftd. Oo9L
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At-the beginning of the present century Germany con-

sisted of the two great rival kingdoms of Austria and

Confederation
P*'"^'*^**» ^^^ »* multitude of principalities

of the and free cities in the west. The Holy
'"**°®* Roman Empire, though still existing, was

only a nominal bond of union. Disintegration, however,

had reached its limit. Napoleon helped to re-organize the

western States into fewer and larger units; and in 180(>

he severed them from the Empire and formed them int(>

the Confederation of the Rhine, with himself as 'Protector*

—which really meant Dictator. This Confederation was
pledged to help France in all her wars—even against the

Fatherland. The spirit of German nationality was so utterly

wanting that these minor States preferred a dependent

alliance with France, and the doubtful 'protection' of

Napoleon, to the prospect (perhaps not altogether a

cheerful prospect) of Prussian or Austrian domination.

Thus was completed a triple division of German interest

;

and the formal dissolution of the Empire a few months
later was a superfluous ceremony. The obstacles to union

were insuperable except by a deep conviction of national

unity ; and that was wanting. Though there was common
kinship, there were no common sympathies. ' Germany,'

said Goethe, 'is not a nation.'

All this was changed within a few years by Napoleon's

*^^®8sive wars, which at last aroused German patriotism.

The National ^ united Germany began to be looked to as
Idea. f}^Q Qnly possible defence against foreign

powers, and the idea was also hailed by the liberal

parties in all the States, who saw in it promise of deliver-

ance from the absolutism of the German princes, and
realization of the hopes inspired by the French Revolution.

The forces of federalism and liberalism—of national unity

and constitutional liberty—were combined. The chief

difficulties were the bitter rivalry of the two great

kingdoms, and the despotic claims of princes great

and small. The history of German federation is there-
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fore the hi«toiy of coniititutional reform nnd Pn]»»tiin

Mcendaiicy.

Whon \u|M)l«M»u wii- .ln\. II hiuk u4'n>H« tlu* l(iiiu<- lU

1813, the ConftHliMiiti.Mi of i1h« Hhiiit« fi«ll to |>iiMx*ii ; ntid

in 1815 (a few days before Waterloo) the

finit iniitalinont of union wan obtained bj

the Cterman Confederation. ItM thirty-nine

members compriHed practically the whole German people

—

AuMtrin, Pnissia, and the wenteni States both north and
south of the Main. This union, Hurh as it was, lasted till

18G0. It was a lax Siaatenlmtul, with a Diet oooaisttng of

delegates ap|K)inted by the several rulers, and presided

over by AuHtriii. There wuh no attempt at popular repre-

sentation ; there wum no n*al executive and no judiciary :

unanimity wiis recjuired for all important matters ; and, in

short, the Diet was little more than a confess of ambas*

sadorN. The union was chiefly for defence and foreign

affairs ; but it proved too weak to lie of much use, thongb

it was strong enough (under Auntrian guidance) to bold

the libenil movement in check. The .\ct of Confedermlkm

had promised constitutional government to all the States,

but the promise was not kept.

In the revolutionary period of 1848 a real attempt at

union was made. Amid great popular excitement, a re-

presentative National Assembly was elect<*d --^_^#^

and convened at Frankfurt. Though this Natiooai

body was revolutionary in origin, its authority Asssmblj.

was recognised by the rulers ; it superseded for a time the

old Fedenil Diet, and proceeded to frame a new German

Constitution. The claims of Austria, however, proved an

insuperable difficulty. Besides wanting the headship of

Germany, she insisted on bringing into the nnioo tlio

Austrian Kmpire as a whole—including her vaai non-

German population. These claims were rejected; a con-

stitution was framed, and the title of Kni|R»ror offered to

King Frederick William of Prussia. He refused it ; partlj

because it was offered not by the princes but by the people
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—wiis, ill fact, too ' revolutionary ' in origin and cliaracter

—and partly because he was not prepared for a quarrel with

Austria. The movement collapsed, and in 1851 the Diet

of the old Confederation was revived.

Meanwhile the federation of (iermany was being

approached from another direction—that of commercial,

Customs instead of political, union. Commerce was
Union. being crushed by all the evils of disintegra-

tion—by an inconceivable medley of tariffs,

<•< linage, weights and measures. Prussia even had some

4»0 internal district tariffs within the Kingdom ; but in 1818

she led the way to reform by abolishing these, and thus

making her ' commercial and political boundaries conter-

minous.* In 1828 the Kingdoms of Bavaria and Wiirtemburg

formed a Zollverein, or Customs Union. The Prussian and

southern unions afterwards coalesced, and gradually drew

in most of the German States, except Austria. The basis

of the union was the abolition of customs duties between

members ; a uniform tariff on the frontier, only alterable

by general consent ; the proceeds to be collected by the

Union and divided among the States in proportion to

population; an annual congress of ambassadors to attend to

the affairs of the Union. This Customs Union was purely

fiscal, and involved no political combination. Even war

between the members was not thought inconsistent with its

terms. It was quite distinct from the German Confedera-

tion, which continued to exist independently of it, and

which was not even conterminous with it in area. The
Confederation, for instance, included Austria, whilst the

Customs Union did not.

The commercial supremacy of Prussia was already

established; and the war with Austria in 1866 established

North German ^^^' P^htical supremacy also. As a result of

Confederation, that war, the Confederation of all Germany
was replaced in 1867 by the North German

•Confederation, consisting of 21 members : the kingdoms of

Prussia and Saxony, together with all the western States
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north Ml itit' Mum. Anttria, for her «iii«, mm oidadt^
from all tiharu iti (loriiiuii polities, and the* four

ivorman Statet were left oat fur the prenent—partly

they wort) not yet ready for l>artly to avoid

Prance. Thi«, though reeti : n area, was the inl imI
Federation of German 8tate«. It hatl a real Federal

Parliament, (MHmiHting of a Diet alaolad by
suffrage and a Federal Council repreeealing Um
roenU of the States. Important exM'utire power*, too»

were veMtcHl in the King of Prumia, who wan Praaidaol of

the Confo<ieratiou.

At the same time the Customii Union—which still

remained independent of political combinations was ra*

organised on a new basis. In place of the old

congress of ambassadors there waseHtabliMhod

a real Customs Parliament of two chambers, one

ing the people of the Union, and the other

the States. In the old congress unanimity had

required ; in the new Parliament a majority of both H<

oould decide. The Customs Union included the

States : but Austria, of ooiirse, was Htill kepi oat.

There thus existed independently a political Federation

of North Germany and a oommeroial FedaratMNi oovariaf

the wider extent of what is now the Germaa
Empire. Both institutions were strictly

federal in npirit as well as in form, and both

clearly the influence of Amerioan and Swiss

peculiarity was that the Oosloms Union, instead of

the effect of political union, was its preoorsor. Tbe first

federation of Germany was ooouneroial, not political.

The idea of a united Fatherland was now thorooghly

in the air, and Bismarck's genius was devoted to its realisa

tion. Commercial nninn l>eing already oomplate* bo direolad

his efforts towards military nnion. To this ead be aada
secret treaties of alliance with the Sooth German Stales,

and further prevailed on them to aasimiUu* their military

nystems to that of Prussia. Wbaa the Franco-Prasaiaa
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war broke out, tho Southern States unhesitatingly stood

by Prussia in a firm defensive and offensive alliance ; and

it was during the national enthusiasm aroused by the

saccess of the German arms that the political federation of

Germany was at last achieved.

The Constitution of the German Empire is thus the

combined offspring of a series of political Confederations,

The Federal '^"^^ ^^^^ ^^ ^^® Customs Federation. Its

Empire, machinery is mainly that of the North

German Confederation, with the necessary

modifications, and with some special concessions to the

great kingdoms of Bavaria and Wiirtemburg. Bavaria, in

particular, retains ' a control over her army, her postal,

railway, and telegraphic system, and her general legisla-

tion, which leaves her in a position of great comparative

independence.' In spite of many anomalies (especially the

unavoidable predominance of the State of Prussia), it is a

true Federation. It is ' a very peculiar federation, which,

as respects the North German members, is a strict one,

conceding to them few and unimportant state rights; but,

as regards the two greatest, Bavaria and Wiirtemburg, is

extremely loose, amounting to little more than a close

defensive and offensive military alliance, with a joint

foreign policy, a common commercial system, and a common
legislation on a few topics.'*

Before describing the Federal Constitution it will be

well to glance at the States composing the Empire. They

are—besides the ^ Imperial territory * of

Alsace-Lorraine— twenty-five in number :

four kingdoms, eleven grand duchies and duchies, seven

principalities, and three free cities. These States vary

greatly in size : from Prussia—which has two-thirds of

the area, and three-fifths of the population, of the whole

Empire—to tiny States not a thousandth part as large.

Their local constitutions are no less varied. The free cities

are little republics ; the other States are all monarchical in

» Bryce, ffoiy Roman Empire (ed. 1892), p. 4.14.
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form. Itiit (iifTor wicloly in retpoct of Um moda Mid dogret*

of (M>n*^titutioiml f<)iitn>l to whtob Iho priiMM ti Mibjaet.

In 1848, or toon aftor, all the SuIm obuined mme kind

of imrlinmenUiy nyiem, more or Iom imiUtod frooi thi

BritiMh model. Their oonetitiilioBe are tlma a fnekm of old

Glerman institutions with the work of later parliamentary

roformem.

The ConHtitution oonoludee 'an eternal alUanoe for tlie

prot<H;tion of tho territory of the Oonfederaiion and of the

laws of the same, as well as for the promotion

of tho welfare of the German people;' and it

creatoH the neoeetary machinery of the federal

Tho legislatiTe power of the Empire is Tested in

log^Hlatnre of two Chambom : the BmckHag
or Diet, and tho Bund^srath or Federal

Council. Th(» Diet consiHts of representatires of tJie wl

German people, on the basis of one repreeentalif lo

each 100,000 inhabiUnU. No electoral dislriel nay ems
a state boundary, and States with less than 100,000 in-

habitants return one member. The Diet is elected upon a

uniform manhood snfFrage, and has a term of Ato* years*

subject, however, to eariier dissolution by the Bmpetor

upon the advice of the Federal Council. Membeta are

not allowed to draw any salaiy or receive oowpwMiHnii.

The Federal Council represents the governwmita of

the several States, and is really a body of accredited ambas-

sadors. The extraordinary inequality of the Stales nudces

equal representation out of the question ; eo tlie volea are

apportioned on an arbitrary basis of compromise between

state equality and proportional importance; the biger

States having most votes, but not nearly in proportion lo

their siae. Thus Prussia has seventeen votes; Bavaria,

six; Saxony and WQrtcmbnrg, fonr eaeh; Baden an*I

Hesse, three each ; Mecklenborg-Schwerin and Bnuwwick»

two each; tho other seventeen Stales, one vole eaeb. B^h
Stale may appoint as many delegates to IIm Ommeil as it
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has votes ; but the votes of each State 'must be cast as a
unit ; and a State can cast its full vote whetlier or not its

full number of representatives are present. Each member
of the Council has a right to speak in the Diet, to represent

the views of his government.

In structure and functions the Federal Council differs

widely from other federal second chambers. In its

legislative capacity, indeed, it is in the ordinary position of

an Upper House ; but it also has important administrative

duties which will be dealt with later on.

Bills may be introduced in either House, and require

the sanction of an absolute majority of votes in each. The
Emperor has no veto.

The * Presidency * of the Empire belongs to the King

of Prussia, who has the title of German Emperor. As

The Federal Emperor, he is a ' constitutional president
*

Executive. mther than a sovereign ; his powers rest

upon law, not upon prerogative. Those powers, however,

are very wide. He summons and adjourns the federal

legislature ; he appoints the Imperial Chancellor ; and he

co-operates with the Federal Council and with the

Chancellor in many important acts of government. More-

over, he is commander-in-chief of the Imperial army, and

controls the foreign affairs of the Empire.

The real Imperial sovereignty resides, not in the

Emperor, but in * the union of German federal princes and

the free cities.' The Federal Council, as representative of

the princes and cities, is therefore, * the organ through

which the sovereignty of the Empire is expressed.'* The
Federal Council has a general ouer^t^/i^ over administration.

It makes such general provisions and regulations as are

necessary for the execution of the laws of the Empire, and

supplies their defects. It has a voice in the appointment

of many Imperial officers ; and its consent is necessary to

a declaration of war (except in case of invasion), to a

dissolation of the Diet, and to other important executive

« Woodrow Wilson, The State, p. 255.



Kcth. MoMt of iu ailtninifitnitivc work it doM UuiNigil IW
meiliiiin of oi^rlit Pirniatii'tit Committor
yearly »<»Mnion

The oenirv aiul f ImpcriAJ adaiaiilfvlte ie

the Chancellor, who i- ..i'l-^'Uit^d bjr

TiM remoTable at hia plwww. nk
^"'*"^*"^ 'hail no counterpart in any dlier oonalita-

lional ^vemment/ and in, perhapn, beel deeeribed aa a

eonttitutional (tmud Vixier. Whibt in oAea, ha is Tiiiwd

head of the Empire, ' Htaiidinff between the Knperor aad
the Reiohstag, aa the butt of all critictam aad tlM objael of

all punialmient.' Ho in ' the Kniperor'a rwpoorfbla atll '

—

renpouaible, that iH, not in the Kngliiih parliamentary arnar

of being dependent on the confidence of Iha Diet, bol in

the aeniie of being answerable to the Baparor ^nd to t)i<«

laws. ' An adrerae vote doea not unaeat him. i

doea not repreaent the majority in the Baiebata^ but li<*

mast obey the law.'* The Chancellor ia, noreovaTf a single

administrative chief; the other Miniaiars are his sabordi-

nates, not his colleagues, and hia responaibility akialda ^

aa well as the Kmi)eror. He is thus a curiona

an Amoricau President and an Knglish Mini

the former in relation to the other Ministers and Iba

legialalnra; resembling the latter in relation to the SowrsigB.

If we can imagine the AnuTicau President appoialed aad

removable by an Kmperor, instead of being elected for a

fixed term by the people ; or if we can imagiae aa IfiQgiirii

Ministry consisting (»f une man, and indefieadMil of tba

confidence of the Commons : we hare a fair idea of the

German Chancellor.

The Chancellor also preddea in the Federal Goanctl.

In this capacity he is a Prasaian, not an Imperial,

he represents not the Kmperor, bat the King of

An Imperial Court of Appeal haa beea

and the tlmpin* preaeribea the conalilalioa aad pioeedun-

of the state coarts. It doea not appear, howerer, thai the

> Wawlnm Wilm. Tkt SPata. |k
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courts can ever question the constitutionality of a federal

TheFMenU ^^w. The Continental idea of * administrative

Judiciary. jj^^y » stands in the way of the courts being

regarded as ' guai-dians of the constitution * in tlie American

sense. And generally, the boundary between judicial and

executive functions is by no means as clear as according to

English notions it ought to be.

As in Switzerland, the fedeiivl government has a vast

legislative field, and of course exercises a general oversight

Empire and over the administration of federal laws, but
states. leaves to the States a great part of the actual

work of administration. The army, for instance, is com-

posed of contingents raised, equipped, drilled, and for the

most part oflBcered, by the several States ; but subject in

every detail to Imperial laws and regulations. Many of

the other Imperial departments, such as posts and tele-

graphs and customs, are partly officered and administered

by the States under federal supervision.

Many federal duties being thus cast upon the state

governments, some means of enforcing their performance

is necessary. The Constitution accordingly provides that,

if the States do not fulfil their constitutional duties, they

may be compelled to do so by execution, which shall be

ordered by the Federal Council and carried out by the

Emperor.

The Empire has legislative power in respect of customs

duties, and ' such taxes as are to be applied to the uses of

the Empire.' It has never, however, levied
Finance. ,.

'^

-r i • r * •

direct taxes. Its chief sources of income

are customs and excise duties, and the profits of the posts

and telegraphs and other Imperial de])artments. Any

deficiency is made up by contributions levied from the

States in proportion to population.

There is a common citizenship for all (Tcrmany, every

Empire and citizen of a State being also a citizen of the

Citizens. Empire. There is, however, no Imperial

naturalization law. Imperial citizenship is obtained through
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iitate citisoiiHhip, bat lUla citimuibip is

.StaU» for itMelf. Bot though Iha Impmil eitinMhip k
indiroct in iU origin, it is diroci enottgh in iU eflteli. TW
citixen owes Alleginnoe to the Rmpira tm well m to hi« own
8tat4^

The Federal ConHtitution mmy be mnended bj lh#

ordinary prooeat of loginlation; the only ro«triotiOBa baiag

:

(1) that an amendment ia oonaidered aji

rejeote<l if 14 votea are oaat againiit it in thr

Federal Conncil ; and (2) that righta eourod to particnUr

Stat4}H can only bo inrMlifiod with the oonaent of tlio Stalea

affected. The ' rigidity * of the ConalilBlion i« thui» "light,

and the federal legislature approaohea aomewhat closely to

a sovereign parlininont. The* realriolkma, however* thoefh

slight, are real; uud the distribotion of Tolea in Hhm

Federal Council' enables PruMia by herself, or nmoos
combinatioHM of the 17 Hniiill Statett by themaelvei^ lo velo

an amondment. Tho stability of the ('.»•! -titutinn U ilma

fairly well ii.«iiired.

i 5. Other F^0ntiam»*

Besides the four greet examples this oentoiy hea pro-

duced a plentiful crop of minor PedeteHoes ; of whidiaone

few have been inconspicuous soeoessea, end the roat meet

bo written down aa federal failnrea. Sinee failere oAaa

teaches more than sacceas, and small examplea than greel*

a brief account of these federal attempts may not be out of

plnci*.

riie Confederate Sute4 of America, formed by the

uiuon of tho Southern States which seeeded

United States in ISik), copied the United

Stutex Constitution aliu«Mt wonl for word.

The goTemment, however, never oene iato fell

the Ronthem Slatea were soon eoeqeerad aad

into the older Union. The Confederacy has w> history and

> 8ts pH« tS, *bov«.

•IVjFas,
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teaches no lessons ; its sole importance is that it shows that

the quarrel of the South was not with federalism as a

principle, but only with the action of a particular federal

government. ' They seceded from one federal government
only to set up another.'*

The story of the many federal governments in Central

and South America is simply a warning against the trans-

Spanish- planting of foreign political ideas into soil

American wholly unprepared to receive them. The
wonder is, not that most of these systems have

failed, but that a few of them are in a fair way to succeed.

At the beginning of this century nearly the whole
continent of America south of the United States was held

by Spain. Mexico, Central America (except British

Honduras), and the whole of South America (except Brazil,

the Guianas, and the no-man's-land of Patagonia) were
Spanish colouies. These vast possessions had been kept in

a state of absolute subjection ; taxed unmercifully and
arbitnirily, crushed by an official and military despotism^

and refused the slightest voice in their own government.

Revolt was natural ; one by one the Spanish colonies,

following the example of the United States, declared and

won their independence, which was finally recognized in

1825. They had fought bravely for liberty, but they did

not know how to use it. Intoxicated with the idea of self-

government, they had no self-governing capacity. Their

one idea was to imitate the United States. They summoned
conventions, and patched up constitutions which were

invariably a crude farrago of American and French ideas,

and which had no reference at all to their own existing

institutions. Whereas the United States Constitution was

firmly rooted in the past, the Spanish-American constitu-

tions had no roots at all ; they were thrust bodily into

foreign soil to strike root for themselves.

Worse soil for any federal system could hardly be

imanned. The political education of the people was of the

* Freeman. Ftd. Oovl., p. 72.
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lowest; th*-\ vvrri* riiifit fop Anj kiodof popolAT |{DT1

—mo«t of till t.>i- 'M> . ..tii|iU*x a kind M tiM IbdarAl. TMr
idea of fodormliiim, too, wm not to nnile all ibo Kpaakb-
oolonial State* under one flag, bal to tplil

arbitrariljinto a bundle of federated Prorinees.

to them, inostlj meant decentralitation, not union. Wliat

Spaninh Amoricii ncHMlcnl wae a net of alroBg OMitfml

f(ovommcnt8 able to keep rerolutiunary tendaaeiM ia

chock, and to watch over the political improfviiiaai of tlio

people. There wan indeed a centraliNt partj in c«ad

but it WHA unfortunately identified with the old

ariMtocracy. The history of South American

w mostly the nMX)rd of a contest between the Liberal party,

striving to underHtand an imported political roi

and the Conservative party, representing the old

struggling to regain its oligarchic supremaoy. The LibermU

have been identified with fcHlcmliHm, the CooaenratiTva

with centralisation ; and iwlitiral pn>jrres« has, therefore,

been slow.

South American annuls an* Htruwn with the wrecks of

dead FcHlerationK. Of those, only two were efforts in tln^

direction of union : the short-lived Confeder- Dm^
ation of the five little Central American ri liiiitoiis

Statoft, which, however, noon fell apart, and in spite of

repeated attiMnpts at reunion remain isolated to this day ;

and the huge Federal Republic of Columbia, Imilt up by

Simon Bolivar out of New Granada, Venasaeh^ and Quito

(Ecimdor). It.s founder, finding thai the new federal

con.stitution would not work of itself, tried to keep it going

by a military dictatornhip, but it soon split up. The rr«t

is decentralisation ; federal i»ni in its wettkaeas, not ita

strength. When Ik>livar's great Federation fell apart,

Venesuela carved hernelf up into a fcMleral republic which,

with two revisions, lia> nianagiHl up t<» now to i*ur%*ive the

test of revolution. Kcuador more wistdy remained ' nnifle<l,'

but did 80 much honiagi* to ftnleral appMriBOM aa to

c^tahlinh non-»<n-ereign adminI«*trT»tiv.. PtvtrineeM. Krw
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<iranjul:i tritnl scvitjiI tediM-al constitutions, but at last (in

1880) abolished the sovereignty of the Provinces, and

reiluccMl them to mere departments.

The most successful of the Spanish-American Federa-

tions is Mexico, which, after its share of revolutions, is

Living being coddled up, under United States
Federations. patronage, into moderate stability. The

States, however, are mere artificial divisions; local patriotism

and independence are of slow growth, and the federal form

rather hinders than helps progress. Next in importance

comes the Argentine Republic, in which the federal spirit

is now fairly developed, though its working is somewhat

interfered with by the dominance of the capital, Buenos

Ayres. Venezuela, which has already been mentioned,

comes third, and a bad third at that.

Brazil, with its vast area and its mixed population of

14,000,000, is the newest Federation of all, dating only

from 1891. Brazil was a Portuguese posses-

sion, and its government was never so official

or so centralized as that of the Spanish colonies. When
it gained its independence (in 1824) it was therefore better

able to govern itself. A constitutional Empire was pro-

claimed under Pedro I., of the royal house of Portugal.

A revolutionary attempt to set up a federal repul)Hc, to be

called the Federation of the Equator, failed. A centralized

constitution was adopted, but subordinate provincial

assemblies were created, with local powers of legislation

and taxation. In 1834 the government was 'decentralized,'

and the duties of the central and provincial governments

apj>ortioned somewhat on the United States model. The

result was not federal, because the Provinces did not

acquire sovereignty ; it was a municipal system on the

federal pattern. The progress of provincial politics under

this system does not seem to have been very encouragfing
;

but it gave the Provinces some measure of self-reliance,

and helped to prepare the way for federalism. In 1889

the Emperor was dethroned by revolution, and two years
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later a federml repablio wm proeiaiatd wwlar ika namr of

the United States of Bnuil. The Gottfllit«ttoii k modolM
on that of the UnitiMl Statea of America. It baa had a
more gradoal and natural derelopment than aaj ollwr

Sonth American Federation, hot it can hardlj be hoped

that the political capacity of tho poopW* is jet eqoal to the

demands of federalism.

Tho Leowiirtl I
'

' m tin- \Vt -t Iinh.^, lnv.- mm. ,.

1871 con8titut4>cl u t •• Fiulrrntion of u rtin<>u<» kiml

under the British Crown.' Kach of the tim

inlands was forinorly u s(*parate Crown

Colony ; bnt, after the al>olition of slarery, thoy

longer able to bear tho expense of separate establishmeate,

and so federated for economy's sake. The pecoliaritiea of

this Federation result from its purpose, from its tiny star,

and from tho fact that each of the fire Provinctm (or IVett-

dencies, as they arc called) is an island or group of iiilaadji.

The general government consists of a (tovemor, a Legisla-

tive Council (half elective and half nominee), and an Bzeea*

tive Council, tho administrative system being that of a

Crown Colony. The (leneral Legislaiore has power

(though not exclusive ()ower) to make laws on a wide range

of specified subjects, many of which («.y., the law of real

and personal property, criminal law, adminiilmllOB of

justice, police, education, &c.) are of a kind nol vflMlly

regarded as of federal conceni. Kach island legislalorp,

however, has power (with tho (tovemor's aateni) lo make
laws for the island ; but such inland laws, if they rekOe to

subjects within the compi^teiicy of the (tcneral I^gislatare,

are void so far as they are repugnant to any federal hiw*.

Whilst the general powers of the central gOTomment mro

somewhat more than fetlenil, its financial yilam, carioasly

tmough, is of the weak confederal type. It has no powers

<»f t^ixation, but can only draw on the TrMstuy of eaok

Presidency, in a fixed pn>i>ortion, for the federml

« 86S tiM LMwmnI Uhndm Act f«7l • »"- vt-« S« -^a » Vir r 107
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The duty ot raising revenue belongs solely to the island

governments.

The government of New Zealand from 1852 to 1876

is sometimes spoken of as federal, but was not really so.

N«w Zealand, In the early days of that colony, owing to
1862 1876 ^Yic isolated position of the several settle-

ments and the difficulty of communication, it was impossible^

for a completely centralized government to satisfy local

requirements. Accordingly, the Constitution Act of 1852

divided New Zealand into six Provinces (afterwards

increased to nine). Each Province had an elective

Superintendent and an elective Council, both chosen for

four years, but subject to dissolution by the Governor of

the colony. The Provincial Councils had power (with the

(rovernor's assent) to make laws for the Provinces, except

on certain specified subjects. The central government con-

sisted of the Governor, an Executive Council, and a General

Assembly of two Chambers (a nominee Legislative Council,

and an elective House of Representatives). These central

and local governments have at first sight a federal

appearance; but the Provinces were not really States

in a federal union. Their powers were not sovereign,

but merely municipal,^ existing only on sufferance of

the General Assembly. The Provincial Councils were

limited to local subjects, but the General Assembly was

not limited to general subjects; it had full power to-

make laws for the good government of the colony—even

to the extent of altering the Constitution. Laws made
by a Provincial Council on purely local matters were

null and void if they were inconsistent with any Act

which the General Assembly might choose to pass.

The unfederal nature of the provincial system was illus-

ti-ated by its end. When it was found desirable to abolish

the Provinces, this was done by a simple Act of the

(reneral Assembly.

^ See p. 16, above.
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Liberia,* a little n*puhlic cm the GniiB Co—tof Afriim,

cannot be taken M*riou«ly oithor am a PedmwIioB or a^ advi-

lixod government. It waa foancle<l in 1822 bjr

Momo American philanthropiaU, to prorid* a

civilised aettlemunt for freed tlaTea wlio might wudi to

return to their native land, or to eeoape from the aoctaJ and

political inferiority aocorded them in the United Htatea. ll

iR a ' black parody on white man'i goTemment ;' it ia noi

admired by the barbaroos native* in the neighboarhood,

and the American negroea seldom emigrate to it. It ia

therefore isolated, and has little oppoKuniiv ti^ imtmivc iu

second-hand civilisation.

AM^d Bnt,mh,%kL* UWris T m '" r«r



PART III.

AUSTRALIAN FEDERATION.

The best field for federalism ivS among the great groaps

of British colonies, past and present : a fact illustrated

The British already by the United States and Canada,
Colonies.

g^j^j likely soon to be confirmed by Australia

and South Africa. Not only is federal government

specially suited for new countries and rapid development

:

it is also suggested and led up to by the relations of British

coloiLiea tQ_Qiie_.anciLtJifir-aiiiJifi-tlie mother country. The
Rrifciah-nnlnnial system of to-day is, in practice, ola semi-

fedgyal nature. Each, for instance, of the Australian

colonies is practically self-governing as regards matters

that concern itself alone ; whilst in matters that concern the

Empire, or that concern more colonies than one, the Im-

perial government acts for all. The Imperial Parliament

can legislate for any part of the British dominions ; and

many Imperial laws—such as the Merchant Shipping Acts

—are in force throughout the Empire, whilst many others

are enacted for the colonies generally, or for particular

colonies. The Crown, too—the Imperial executive—is

represented in every colony, and is a part of every colonial

legislature. Though there is no legal limit to these Im-

perial powers of interfering with the colonies, there are

broad constitutional rules which limit the exercise of these

powers, and in practice it is pretty well understood how

far they are likely to be exercised. Thus a division is

effected between colonial and Imperial functions which has
no



FAtT IIL A0flTII4UAIf rBHAAATtOSI III

a emi-fecloral appennuice. lu unfodarAl mp^ei, of eoanw,

lies in tho two facU: (1) tlmt the eolooies tin* not rc*t»rc^

modUmI in tho Imporiiil l*nrliaint*nt, and (2) thai tliero i» no

leg^l limit to tho |K>woni of the* Iroporial Parliamfni.

Colonial solf-goTerninent in, tochuically iipi«akiiiK, n^fvljr

tho ^ift of tho KritiMh Parliamont, which could—if il woaki

—rovolco every colonial oonsltinlkNi to-morrow. Norer-

tlioloM, tho colotim tyitwn i^ ^ r*^**^l 1ilr«niMi in thn

Mwil wyf**"*; » much no that manj lodfiralidaaa aiv

already familiar in tho colonioa. Thoa, we hare no

culty in grasping the idea of a logiiilMtare whoee powei

limited by tho couHtitution and whoiie act4 in ezoeta of ita

powers are uncouHtitational and void ; beoanae all our

colonial logislnturcK are of that kind. Wo haT» no diffi-

culty in undomtanding what is meant l»y a federal coort of

appeal, because the Privy Council is now a court of appeal

for all tho colonies. Common laws for all Australia are

familiar to us, because such laws an* often paeeed for oa by

tho British Parliament—and, because, moreover, the Uws
of all tho colonies have a common souroe, and are to a

great extent identical. Thif colouial yatum haa pmiaBed

the way for federation, which will involve few ideas alto-

gether strange to us.

But if the British oolonie> I to betliechial

home of federalism, in no7>t 1. i^SSDf^

is stamped upon the face .
I and

upon the hearts of the people. \ one origin,

history, one blood ; we have kindi ind inntitntions ;

and we have sole poasession of a .....;...« ut in which our

greatest distance from one another is small compared with

our distance from any part of the civilised world. Oar

nearest neighbours are the millions of Asia, some of whom
desire a closer acquaintance with us than we with them.

How can we fail to have political interests in ooouaoa with

one another against the world—interests which aaad the

protection of united law, united policy, and onitod
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Tho j^at expediency of union, and tlio absence of serious

<lifticulties, combine to make it a safe prophecy that union

will come. The^ only possible alternatives are between

federal and complete union, and there can be little doubt

thatj as against unification, fedenilism will win the day.

It involves a less violent changf, Ii -> disturbance of the

old order. It gives fuller ])lay to local self-government

and niakos fuller allowance tnr Incal differences of climate,

industry, and iiiln-.'M winch >\iM -clc hy -ide With ._thfi

genei*al unity of interest throughout Australia. I^'dnafrd

.\ustralia is a foregone conclusion.



iilSTOlUCAL SKETCH.^

Tho idea of Atutrmlian fedeimftioii it m old m Um ImI
of Australian dirinion. New Soaili Wales

all Auiitralia eaiit of the 129th meridian* (the

eaatera boandaiy of Western Australia), to-

gether with the ' adjacent islands ' and also Tasmaoia and

(for a short time) New Zealand. The Port Phillip and

Moreton Bay districts were settled from Sydaiojp aod
continued to be goTemed from Sjdney till the aettlacs*

demands for local self-government led to llie

of Victoria in 1851 and of Queensland in 18iV9.

From tho time when the splitting up of Australia

first mooted, statesmen on both sides of the world foreMw

the need of a federal goTemment to deal with

common interests, and especially to establish

a oommon tariflL In 1849 a Committee of the Privy Co«b-

cil, appointed at the instanoe of Earl Orey to advise as to

the government of the Anstralian ookmias,* bad rsoooi-

mended that Victoria should beoooie a separate oolony

with a legislature of its own; but that, noiwitlMteadiBg

such separation, the Governor of one of the eoloaiss shoald

beappointed Oovemor-OeneralofAostralia,withaathonty to

> BaHoo. AmttrmUmm Fkimrmtitm,

• TlMf«w«« UmsIow: N««8oalli Wsl»t Vm I

fn»i 8ydM7. sad M|M«I«1 to IMi) t Soslk AMlnU

W«t«niAHlnlk.

N«Ma*»Uad(MitlBi

Ibad is mil mA
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convene a General Assembly of Australia to legislate on speci-

fied subjectsof intercolonial interest. These recommendations

were embodied in a Bill introduced into the British Parlia-

ment in 1850; but the clauses establishing a federal legis-

lature, though agreed to in both Houses, roused so much
criticism that they were abandoned ; and the Act as passed

provided for the complete separation of Victoria, without

touching the question of federal union. For some years,

indeed^ the Governor of New South Wales was given a com-

mission as Governor-General of the Australian colonies;

but without a General Assembly this was merely an empty

title, and was soon dropped.

Again, 'prior to the grant of Responsible Government

to New South Wales and Victoria, the creation of a General

And Again Assembly was unsuccessfully advocated by
Postponed. statesmen in both colonies. The necessity

for this step was emphasized by the Committees appointed

in the two colonies in 1853 to draw up their respective

Constitutions; but the Constitution Acts were ultimately

passed by the British Parliament without any provision of

the kind, the Home Government declaring that 'the present

is not a proper opportunity for such enactment,' but pro-

mising to ' give the fullest consideration to any propositions

on the subject which may emanate in concurrence from the

respective legislatures.' ^

During the next few years the federal idea was kept

before the Australian Parliaments by a series of select

mitteea
committees, royal commissions, and reports,

and The moven^ent was confined to a few far-
Conferences,

sighted statesmen ; it had no popular im-

petus and made no popular impression ; but it helped to

leaven parliamentary circles, and led to a series of inter-

colonial conferences, from 1863 onwards, which were

prolific in federal resolutions, but led to no definite scheme

or direct result.

* Despatch aooompanying Constitution, sec. 22.
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At luHt, 111 lnh<), H4MIIO vitAiitv WAA IpVl^ti i«> iniv inuviy*

ment by rumouni of French mad OernMO daiigns in tk§

Pacific. At a Confereiioe of all the An»-

tmlMuan oolonias, ineinJiBg Pijt» an Ad to

Mtabliah a Federal Oovadl of Asalralaam waa drAfted, and

thin waa icon afierward«
jammed, with iilight alteratioiii, bjr

the Imperial Parliament. Thii Act really prorided a

federal legiaUtore with very limited powers for aoeb

ooloDies aa cared to join the Coancil, aod it han aiiiee 1885

been a looae bond of legialaliTe aaion between Victoria,

Qoeenaland, Weatem AnMralia, and TWmania, Hoolli

Australia also joined for a time, but afterwards withdrew.

The Federal Council conKiit« only of two delegates frooi

each colony reproAented. It han power to legislate for its

membem upon a limited range of Australian sabjeota, aadi

aa fisheries, intercolonial legal process, the infinz of

criminals, and qoeationa referred to it by the colonial legi«la-

tnrea. It has, howerer, no ezecntire or judicial powers

whatever, fM> that it effects not a true Federation, but only

a loose legislative Confedemtimi likt* the first onion of the

American States. On tlione )px>unds New South Wales

has always refused to join the Federal Council, which,

partly for this reason and partly owing to ita want of

popular origin and of a really representative basis, has

done no important work even within the legiahitiTe Md
mapped out for it.

In 1889 Major-Oeneral Edwarda, an oOoer ooauni»>

aioned by the Home OoTemment to inspeot tiM military

forces of the Auiitralian colonies, reported in

favour of a military Federation, and Sir

Henry Parkett took advantage of the opportunity to take

the federal movement up afresh. An intercolonial oonfer-

once waa held in Melboome in 1890« and rasnlted in tbe

snmmoning of the Sydney Convention of 1891, ^*^^«^«^

of delegates from all the Australian colonies^ aad
empowered to 'coniiidor and report npon aa adequate

achemt^ for a FiHlenil Constitiation.' The labf^tiv^ <>f this
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Coiivriitioii produced the 'Draft Bill to constituU' the

CJommonwealth of Australia *—the first complete scheme of

Australian Federation. The Convention caught, and

crystallized into a definite shape, the vague, floating ideas

which had long been in the air ; and it thus afforded for

the first time a practical standpoint from which to debate

the whole subject and upon which to found a national

sentiment. In a word, it changed federation from an idea

to a formula, from a dream to a policy. The Common-
wealth Bill has been criticized from every point of view, and

of course there are differences of opinion as to some of its

provisions, but the general excellence of its drafting and

the statesmanship shown in its construction are universally

admitted. Some alterations will doubtless be desirable;

some of its provisions—for instance, those relating to-

finance—will need to be further elaborated in the light of

the last few years* experience; but there can be little

doubt that a great part of the Commonwealth Bill will form

the basis of any Australian constitution that is likely to be

framed.

It was intended at the time that this draft bill should

be discussed in all the Australian Parliaments, then referred

to a second Convention to harmonize any suggested amend-
ments, and lastly submitted in some way for acceptance or

rejection by each colony. This process, however, broke

down. Few of the Parliaments cpuld spare time in the

pressure of provincial politics to discuss the Federal Con-

stitution in detail; the Commonwealth Bill dropped inta

neglect, and the impetus of the Sydney Convention seemed

lost.

At this crisis the federal movement reached a new

nhase by spreading from the Parliaments to the people.

The Popular The Commonwealth Bill li:i<l Ix en a great
Process. educational influence, had aiuu.^ud interest,

discussion, and criticism, and had given a definite practical

meaning to the word ' Federation.' At the same time the

financial and commercial collapse showed the weakness and
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foUy of proviiicuyjIuBliJoii^Aiid MU^f
fMtod ! i argo-

raeiitH for iinmadiAie fi»Ji»rxi!l.ni. Tlit» ran .•.! by
the |>olitic*iaii4 U*^.t lor*

Jition fi(*ugtii»H wi«n-

di*Iiiy, |KipuUr intiu^

tiv(* ami contml in tho work nf ctinstitiition-nuikififf, wero

tho kc^ • • ^^f the now movemont. Thuw wan ovoU-ihI a

now p» A Inch waM fimt dofiniU^Jy formttlat4Hl by Dr.

Quick, ot Homligu, nt the Corowa Conferenoe of 1H98—aeon*

foreiiiM* of dolo^itoH fnm\ PcMloration I^eagiiMi and kindred

aHMXMatioiiH on lM>th nidon of tho Murray.' The gist (»f Dr.

Quick's propofialii, an afterwards elaborated, waa : that tbo

T; iiinnt^ of II Federal Constitution nhould be MDOltOliad bjr

i < iri.il Knabling Acta to U* paAKod in eadi oolonj on sab-

stAutially uniform linen, and providing: (1) that the Con-

n should Ik* fniinod by a Convention to be direeilj

..... 1 by the ptMiple of each colony for thai purpose; (2)

that the Constitution so framed should Im* submitted by n

Referendum to the |>eopleof each colony ; (8) that the Cott*

atitution, if aivepted by a snlBoient number of ooloniea,

i^honld be forwanled to the Imperial Goremment to bo

passed into law for the federation of tbo ookmias then or

afterwards aroepting it.

All that wan new in these proposab was: (1) tbo

principle of the dirtei popular election of the Conventicm

;

(2) the idea of mapping out the whole prooeas in adYaneo

by statutory authority. It wan intended to sapertedo, aol

the Commonwealth Hill, but the Comroonwtmlth proetm

;

not the work of the Sydney Convention, bat tbe aboitaTO

attempts to complete that work. The C ommoQWoalth BID

was admittedly only a draft, to be further ooQAdered and

revised before adoption. The Sydney CoBTontioB itoolf

had already foreshadowed the netnl for a second Coavon-

tion and for a final Referendum, and the new proposals

make complete provision for these stops, only sabatitnttag

« S<»OgteiMIUpoftoftlwFiJwat*MCbalMWii,OBrBwnkl«B>
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a Convention chosen by the people for a Convention chosen

by the Parliaments.

The new proposals at once attracted attention. They

were criticized, appix)vingly or adversely, by the press and

The Federal ^'*^- P"^''^ I they were discussed and reported

Bnablinff upon by Federation Leagues and kindred

associations; and though modifications were

sometimes suggested,* the general verdict was distinctly

favourable. A practical turn was given to the movement

by Mr. G. H. Reid, Premier of New South Wales, who
took up the scheme, and in January, 1895, convened a

meeting of Australian Premiers at Hobart, in order to

decide upon a concerted plan of action. A Federal

Enabling Bill was drafted, which the Premiers of five-

colonies^ pledged themselves to introduce in their respec-

tive Parliaments ; and thus the Federal Enabling process

was fairly started on its way. New South Wales was again

responsible for a short delay ; but in December, 1895, the

Bill was safely piloted through the Parliaments of the

mother-colony and of South Australia. Victoria and

Tasmania toon followed suit.

These Acts provide, in substantially uniform terms,

for the whole process of the framing, acceptance, and

enactment of a Federal Constitution for Australasia. The>

Constitution is to be framed by a Convention consisting of

ten representatives of each colony represented, and is to

be in the form of a Bill for enactment by the Imperial Par-

liament. The representatives of each colony are to be

nominated in the prescribed manner, and chosen directly by

a vote of the electors. The vote is to be taken in each colony

as a single electoral district. Every elector is to be entitled

to one vote, and must vote for the full number of ten

candidates. The Convention is to meet and frame a Con-

> For instance, by the Federation League (Sydney).

^ Only Western Australia stood aloof, on the plea that she was not

>fi ready for federation. The promise on Ijehalf of Queensland, it seeiiif^,

Mas qualified.
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Mtitiitioii, and im then to adjourn for noi la«i iJbMi 00
more thiiii 120 dayii. during which time Ihe CoQititataoo m
to Im) Mubinittod for ooondMmtion to Mieh Hoom of IHulift-

nuMit ill enoh colony repreaentod, nod nojr nmenHnwti
denired hy tho MTorml LegialAtarM are to bo rMBitltd k>

the Convention. On tho re ainbliag of the CobywUmni,
tho Coniititution in to bo reooniidorod, togoibor witb najr

umendmentH tliiit may haro bean raggeetod, nnd in thon to

1h* Hniilly luInptiHl by tho Conrontion. As aoon a« prmo>

ticable, the Constitution so adopttMl in next to be mbmittod
to n Tote of the electom in each colony repreeented^ wbo
are to vote by ballot ' Yea' or ' No ' on the qneetion of ita

Jicceptnnce or rejection. If the Constitution is accepted by
r)irtH* colonieM, both Houses of Parliament of those coloaiea

may adopt addresses to the Queen praying that the Con-
stitution may be passed into law by the Imperial Parlia-

MUMit, and such addreeaes are to be transmitted to tho

(^ueen with a copy of the Constitution.

Kven Western Australia, though doubtfully enthuiti-

:istic about immediate federation, has come to the condnsion

that it will do her no harm to take part in

the framing of an Australian Conntitution,

seeing that she—like all the other colonies—will be free,

when it is framed, to take it or leave it as sba cbooeei.

Accordingly, the Parliament of Western AnstnJia has

recently (in November, 1896) passed an Enabling Act on

the same lines as the others, except that the represoDtalivss

of that colony are to be chosen, not directly by the aloclofs,

but by both Houses of IHurliament sitting togellMr.

As to the co-operation of Queensland alooa does any

uncertainty exist. There, aH in Western Analralta, tbo

principle of popular election is not favoured

by the Government ; and a Bill was intro-

duced providing for the olsoiion of repratontalives fay tW
members of the Legislattro Assembly, grouped inio llu«o

sections corresponding to the three great districts of tlM

colony. The LegislaliTe Council, however, claimed a share
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in the election, and on this rock the Bill was lost. Never-

theless, it is still hoped that Queensland may come in, and

that the Convention may represent all the Australian

colonies. Absolute uniformity of the system of election,

though desirable, is not essential. The other colonies would

be best pleased if Queensland would agree to the direct

popular election of representatives ; but, failing that, it

would assuredly be better that she should be represented

(like Western Australia) in some other manner, than that

she should not be represented at all.

The new Convention, of course, is not—and could

hardly have been—bound down in terms to take the Com-

monwealth Bill as a basis to be adopted with such amend-

ments as may be necessary ; but it does not follow that the

Commonwealth Bill has been thrown overboard or ignored.

It would have been unwise to hamper the Convention by

definite instructions as to procedure; but it is impossible

to suppose that any fraraers of an Australian Constitution

could ignore the Commonwealth Bill, which stands as the

definite embodiment of the best wisdom and statesmanship of

Australia.

The latest event in the history of the popular movement

was a People*8 Federal Convention held at Bathurst in

Bathurst 1896. This was an important, though un-

Convention. official, gathering to which delegates were

invited from organizations of all sorts throughout Australia,

for the purpose of discussing questions of federal principle.

The large and representative attendance (nearly 200

delegates answered to their names) was an encouraging

sign of popular interest—an interest which the proceedings

of the Convention helped in their turn to stimulate. The

chief work of the Convention, which was both educative and

deliberative in its aim, took the form of a detailed discussion

of the Commonwealth Bill in Committee of the Whole ;
and

the debates not only showed a general appreciation of the

federal spirit, but contributed some really valuable criticism

—particularly in respect of the difficult question of federal
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fioanoe. P(yrhapl^ howemrf the Copvniioa did bMl <

in diMipating the •Uotmph&n ofpiciaD wlUob« in

of a Molion of iho poopb, bM alwajt rarrosadad IIm Com-
monwaalth Bill. That Bill hm oflon—for so fory appwHil
reason—been donounoed a* ' oooMrralhra * aod'«adia»-
oratio'; but tba BalbonI Convontion, tboogb it raflociod

«f«7 abade of politioal and loeial belief, foaod keelf able to

anggeel rery little in tbe waj of liberalisiDg or

iaing tbe Bill. The fact that tbe Commonwealtb Bill

taken bj general oonaeni aa a baais for dieouaioD* apd Iba

farther fact that it oame to wall ooi of tba ordeal, eelabliab

its position, not indeed ae a perfect Conatilnlioii, bol aa a

draft which is entitled to respect and

^hich must be the basis of all fntnre
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CHAPTER 11.

THE COMIKG CONSTITUTION.

What form shall the Australian Constitution take T

That is a question which must soon be answered ; and the

What Shall answer must be based on the application of
It Be? federal history to our own circumstances.

No^sonstitatiQli can afford to ignore history ; and no suc-

cessful constitution has ever been a slavish copy of his-

torical models.

A, representative Convention will shortly be -set to-

frame a Federal Constitution for Australia; but it will not

have to begin at the beginning. That Constitution is,

already half-designed and half-built; its foundations are

irrevocably laid by our history, our habits, and our circum-

stances ; and a good deal of the superstructure has been

added by the constructive and critical work of statesmen

who have given their best faculties to the task.

The aim of this chapter is not to dogmatize upon the

details of Australian Federation, or attempt to evolve a

History and brand new constitution out of the author's
Science. head. The intention is rather to show how

the principles already laid down, and the object lessons

from which those principles have been drawn, can be

pressed into the service of Australian nationality ; how, in

other words, political science and federal history can be

applied to Australian conditions.

For this task there is abundance of material. The
debates of the Sydney Convention (the first practical dis-

Bxistinff cussion of the question) are a mine of infor-
Materiais. mation, as is also the immense but scattered

mass of criticism upon the Convention's work. There are
122
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aliio many valnablo coDtriliUtidiifi in the tluipe of ttttmyB,

urticleH, and piipeni dealing with one phaae or anoiher of

the quentioii. The work of applying federal experienoe to

AuHtniliiin rc(|iiirementH iit therefore not a new one; and

Kome |Mirt of the following pngett will consist of a sammary of

reitultM alreudy roiichod, and (H)neluaiona already expounded,

by MtatoHmen who have made a thorough study of the

national pnihlem.

The Commonwealth Bill ih the only complete scheme of

AuHtnilian Federation that han yet been produced* It ia

now the claRMical st^mdartl document by Th« Oobidoo-

reference to which frientU and foen, admirent wealth BlU.

and criticM alike, explain their views upon federation ; and

it will therefore be convenient, for purposes of reference, to

treat each part of the subject as nearly as possible in the

order of secjuence in which it appears in tliat Bill. This

will not of coun>e involve necesHar}' championship of all the

principles of the Hill, nor limit the right to criticize it to

any extent. Whenever there seems to be a choice between

two sides of a question, the case for each will be stated

impartially ; for it is only by weighing the merits and

demerits of rival schemes that a satisfactory outline oftm
Australian constitution i*an l>e obtaineil.

§ 1, Form of Union.

'Fhe fiii*t questicm which confronts us is; What relation
\

t o bear to the British Empire? The
A.. L .irc at present under the Umtor Um
British Crown ; they art» de|H»ndencies, prac- Crown.

tically self->r»»veming, t»f the British Empire. This relation

—a comproiiiiw between de|)endency and independency—

cannot Ikj |)ennanent ; it is a historical accident, and in-

volves many anomalies. We are dependent, yet self-

governing ; we are part <»f an Empire whose central

Parliament occasionally le^n^lates for us, declares peace

and war in the name of us all, but does not represent ns

and cannot (constitutionally speaking) tax ns. It is a
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relation suitable for colonial infancy—suitabU', jx'rhajis,

for many years to come—but which in the nature of things

cannot last for ever. Either one of two solutions may be

ultimately possible: an independent Australia, detached

altogether from the Empire ; or an Australia forming a

State in a great British Federation. We are not yet called

upon to choose between the two. We are not yet ripe

either for independence or for a British Federation ; we are

ripe for Australian union. We are not to dictate to

Australia that she shall or shall not be a part of the Empire.

Australia will be able to decide that for herself ; and her

choice will be freest if we interfere as little as possible with

prft.spnt relations. We need only change our separate

dependence into & collective dependence ; become, like

Canada^ a single federal dependency, instead of half a dozen

isolated dependencies. In other words, we must federate

under the Crown—Australia becoming, from an Imperial

point of view, one great, self-governing, federal colony.

Thei*e will be nothing in this derogatory to Australian

patriotism or liberty ; for Australia, thougli nominally

dependent, will be really self-governing, and wlicnever she

wishes to cast off the privileges and the burdens of the

Imperial connection, she will be free to do so.

It follows that the Constitution of Australia—like that

of Canada, and indeed of every British colony—must be in

the form of a British Act of Parliament, and must, before

it can take effect, be forwarded to the Home Government

to be passed into law.

As to the type of union required^ there can be no doubt

that we want, not the unified, nor yet the confedei'ate, but

A True the true federal form . History with one
Federation voice agrees in warning us that no effectual

union can be attained without a strong central government,

complete in all its parts, and able to administer and enforce

laws as well as make them. It is useless to stop short at

such a mockery of union as the first American Confedera-

tion was, and as the Federal Council of Australasia is.
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Hut though the central goveroment mD«t be rtrong, itm

poweni are not to be unlimited. We do not want to abolish

our separate ttiUe goTemmenta, nor to make them aol>*

ordinate to the central goTemmeni. We^do not want to

make Now South Waleti^ Victoria, and the other colonies

men* (lc|mrtroontiinf u great unified Auiitralian government.

\y *
• ' * in itH independence except in

111 . and we want an Auntralian

government empowered to deal with those matters, and

>v ' * ^c matters alone. Nft^ ^ fFBgift WtoT ^^^^""^

it^' liniMii ou any ^^t*"*" ^Mmmm TK^ nninn ilmw^

fore ' riio Federation ; neither a mere Confed-

eratiou ou thu one hand, nor an absolute Unification on

the other.

In deciding upon * Federation under the Crown/ w»
thus get » rough basis for determing two g^reat questions

:

the relation of the States to the Commonwealth/ and the

relation of the Commonwealth to the Empire. We can

now dincuss these relations in greater detail ; try to find

out the forms of government and the patterns of political

machinery best suited for the Australian people ; inquire

what powera ought to be assigned to the national and what

to the provincial governments; and generally travel over

the whole g^und of a skeleton Constitution.

it must be remembered that the federal system in

itself does not commit us to one fixed type of institations>

9^,^ fur >M< federal principle is concerned, we have a wide

in the pattern of the national executive, the

national legislatur . niid the relations

between thorn, lit i -.. be chiefly guided

by our own political I liouh^ and by a study

of the sp* ii Australian Federation is meant

to satisfy.

> TIm word * CoounoawMath,* proTiricaaHy dioHB by th* Sjdaqr

CoQventioa m tlM Utk of tho propoood oaioa. mmom to bar» won fOMrml

•oooptanoo, and it oood throoglioat this work m doMripUTi of the

AostrttUaii nation.
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§ 2, The Federal Legislature,

The relations of the legislature to the executive, whicli

form 80 important a part of the British * parliamentary

system/ will be best postponed until we come to consider

the Federal Executive. In this section it will be enough

to deal with the structure and composition of the Federal

Parliament.

The Fedeml Parliament, undoubtedly, will consist of

the Queen and two representative Houses.

The Queen is, of course, a part of every colunial legis-

lature, and will be represented in the Commonwealth by a

^ (xovernor-General, who, since he represents
<1) The Queen. . ^ mi » r • .

the Queen, will almost of necessity be

•appointed by her—as is the Governor-General of Canada,

and as are Australian Grovemors at the present time. Other

modes of appointing the Governor-General have been

suggested—for instance, election by the people of Aus-

tralia^—^but they involve great difficulties without any

<;orresponding advantage. Appointment by the Queen need

not, however, preclude the Australian Government from

having an advisory voice in the matter, and is not neces-

sarily inconsistent even with virtual nomination by the

Australian people.

There will probably be no difficulty in deciding in

favour of a two-chambered legislature, seeing that two

Chambers are the rule throughout the British possessions,

and that in a Federation there is a special reason for a

second Chamber to represent the States. A Federation

without such a second Chamber would be unique, and would

•even run the risk of being no Federation at all, but a

Unification.

The constitution of the second Chamber—the Senate,

or ' States' Council,' as it may more appropriately be called

<2) The statee* —raises several important questions. Obvi-
^^^^^^^^'^^ ously, it should be elective ; for a nominee

House, such as the Canadian Senate, can hardly be said to

* See speech by Sir George Grey, Debates of Sydney Convention, p. 561.
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' reprMent * the Stetas at all. Whether the repreMiitaltvee

of a State thoold be choaen by the people of the State or

by the ParHament of the State ia an open qoeetion.* Neither

method is wholly free from difficulty. The parliamentary

plan involveii the question of the nhare which the fereral

LegitlatiTe Councilt ooght to be allowed in the election;

the popular plan involreii the choice of one out of maoy
rival systems of roting. Probably the weight of argument

is in favour of direct popular election, with some system of

preferential voting («.</., contingent vote or Hare's system)

and each State as one electoral district

Whether the mode of choice should be fixed by the

Federal Constitution or left to the discretion of each State is

another open question. In Switxerland,* each Canton

chooees its own members of the States' Council in such

manner and for such terms as it pleases. Theoretically,

thiH plan gives the fullest assurance of state rights, because

it places the Senator more in the position of an accredited

ambassador of his State, and intensifies the distinction

between a state representative and a national representative.

Practically, it leads to a want of uniformity in election and

tenure, and so tends to weaken the influence and dignity of

the office.

fint the most important point in respect to the States'

Council is the apportionment of representatives among the

various States. It cannot be too strongly Principle of

insisted that in the States' Council or Senate sum
every State—large and small alike—ought

^'

to have an equal number of repreeentativee.' This conten*

tion is supported by principle : it is the fundamental com*

promise needed to induce small States to throw in their lot

with large. It is also supported by experience : for it is

not too much to say that the principle of state equality

* ThoCoauDOBWMllliBillMloplsdtlMktUrahOTmtirt: the Batlran*

CoDTsntioii tlie fonner.

8m psft 7S, shore.

• See pege 30, ehove.
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in one branch of the legislature has been recognized in

every modem Federation—and nowhere more conspicuously

recognized than in the two Federations which affirm the

principle, but modify its practical application. These twa
Federations are Canada and Germany. Canada affirmed

the principle of state equality by giving twenty-four

Senators to each Division ; she modified the application of

the principle by lumping the Maritime Provinces together

as a single Division, whilst Ontario and Quebec each formed

a separate Division. The recognition of equality is imper-

fect, but equality is obviously the guiding principle. Tliat

it was not carried to its logical conclusion by counting the

Maritime Provinces separately instead of together is pro-

bably due to the prejudice against state rights which, as

we have seen, seriously interfered with the federal nature

of the Canadian union.^ In Germany, again, owing to the

extraordinary inequality of the States, it was obviously

impracticable to give full play to the principle of equal

representation. Not even in a federal Senate could the

little free cities of Lubeck or Bremen be given equal influ-

ence with the great kingdom of Prussia. The principle of

state equality had to be modified to suit extraordinary con-

ditions, and votes in the Federal Council were accordingly

apportioned among the States on a basis of compromise

—

neither equal representation nor proportional representation,,

but a mean between the two. If, however, we compare the

populations of the States with their votes in the Council we
shall see that the compromise thus adopted comes much
nearer to the equality principle than to the principle of

proportion .2

In Australia there is not, nor is there likely to be, any

such extraordinary disproportion of the States as this.

True, some of the colonies are many times larger than

others, but all are reasonably comparable, and there is

no absurdity in their treating with one another—as States

^ See pp. 82, 86, above.

* See page 99, above.
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—on a footing of equality. There u therefore no

for modifying in any way the principle of equal

tion in the Senate ; and the example of the United Stalea

and Switzerland is in thii case the right one to follow.

So many misoonoeptions exist on thin point that It may
be well to answer aome of the chief objections that hare

been made to the principle of equal repreaen* oitfseiloos

tation of the States in the States' Council. An^wsrso.

First and foremost, it is said that the principle is nndemo-

oratic; that it contemplates giving the few equal power

with the many. Now it may be taken for granted that any

possible Australian Constitution must be democratic ; that

in the last resort Demos—the People—must rule. But it

must be remembered that in federal Australia we are

dealing not with one Demos, but with sereral ; first, the

great Australian Demos, and secondly, the Demos of each

individual State. Tasmanians are fewer than Victorians,

and therefore iq ^^ J^||fci/^n^l A««AmMy—^t^^ TT'^nse which

looks npon th» yf mfj <^hft nthf»r simpv Australian

Citiiens—

T

«>^ti||i"St lOBrt h^^* pmpnrttom^iijr ^y^>«pi^
sentatives. But the Tasmanian people, aqoally with the

Viotonaa people, will want to safegnacd^ own laws, its

own landa. its own in

t

md will decline to join in any

union_in which on^ gy tw . . ftnia pef^fjatentlr

vote down all the G^hacs.

It must be remembered, too, that equal repreaentation

in one Chamber in balanced by proportional representation

in the other. It is in no sense true that the few have equal

power with the many ; the simple truth is that all federal

legislation needs the consent of a majority of the people

and also of a majority of the States. A majority in the

Senate may conceivably represent a minority of cittxens

;

but such a majority can never compel legislation—it can

only prevent legislation. And the legislation which it is

likely to prevent is precisely that which, in a Federation,

ought to be prevented : legislation, that is to say, which is

offensive to a majority of the States. Fears of a deadlock
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TDay of course be conjured up ; but deadlocks exist rather

in theory than in practice. The possibility of deadlock is

inherent in every constitutional government under the sun

;

but safety is found in the reasonable spirit of those who
work the constitution. It may, perhaps, in the Australian

Constitution, be advisable to guard against the blocking of

the routine financial business of the federal legislature ;
*

but a constitution which enabled a bare majority of citizens

to force new legislation upon an unwilling majority of States

would have little chance of acceptance by the Australian

colonies.

It seems to be feared in some quarters that a Senate

which represented the States equally would in some
mysterious way become a champion of class privileges and

monopolies—would in fact be a rich man's Chamber. This

fear is hard to understand. It seems to imply that the

representatives of small States are likely to be more

monopolistic in their views than those of large States.

Seeing that the classes are pretty uniformly distributed

throughout all the Australian colonies, it is hard to see how
any class signiticance can attach to the question of how
many Senators each State shall send. An elected federal

Senate need not be credited with the qualities of a House
of Lords, a nominee Council, or a Chamber elected on a

limited franchise. The representatives of each State can

be neither more nor less plutocratic than that State wishes

them to be ; and the whole House can be neither more nor

less plutocratic than its members make it. The fear of the

Senate becoming a ' class ' body may also be discounted

in another way. With what is called 'class legislation'

the Federal Parliament will have little to do. The social

* A suggestion made by the Hon. R. E. O'Connor, Q.C., at the

fiathurst Convention (and previously in a debate in the Legislative Council

;

see HcMMrdf 180.3, p. 7195) deserves consideration. Mr. O'Connor thinks

that the Constitution should provide that if a Bill granting supplies were

thrown out by the States' Council in one session, and could not Ix; agreed

on in the next session, the two Houses should sit together, and the joint

majority should decide the matter 6nally.
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qiiatliont which net oImi agAansI olait will motUj belong,

M they do now, to the itttto legitlmlnree, and be beyond the

reeoh of federal interferenoe.

A federal Senate it tometimee {e,g., in the United

Statee) made to repreeent another principle beiudes itaie

equality : the principle, namely, of continuity. prinaipto of

ThiH is effected by a eystem of retirement in OootteuHF

rotation, lo that the whole Uooee it nerer renewed at one

time. This is not necessary to the charaoter of the Hooee

as a States' Council ; but an a constitutional derice it has

many merits. It helps to check sudden and riolent

changes of policy, without appreciably delaying any change

upon which the people's mind is made up. It ensures, too,

a more effectual representation, as it guards against the

ery real danger of the legislature reflecting too thoroughly

any mere passing phases of popular opinion or emotion.

Lastly, it establishes another point of difference between

the two Houses, and helps to prevent the one from being a

mere nuperfluous duplicate of the other—a point which it is

not always easy to secure with two elective Chambers.

How many members should be elected by each State, how
long they should hold their seats, and what proportion

should retire at a time, are details which are important, but

which need not be discussed here.

The National Assembly—or House of Repreeentatiyes,

as it is called in Canada and the United States—^will of

course represent the whole people on a popu- ^ ^^^
lation basis, and ought to bo constructed as NsUodaI

nearly as possible on the familiar model of a

Leg^lative Assembly. One representative to 30,000

<ritiaens is proposed by the Commonwealth Bill ; but the

exact ratio is a detaiL The duration of Parliament

will probably, in accordance with Australian custom,

be limited to three years, subject, perhaps, to earlier

dissolution.

The chief question of principle in connection with the

etructure of the National Assembly is that of the franchise.
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Is the franchise for the election of federal representatives a

matter of provincial concern or of national concern—should

The Federal it be controlled by the States or by the Com-
Pranchlae. monwealth ? The better opinion is that the

National Assembly ought to represent the federated people

as a whole, independently of the division into States ; and

that the national suffrage, being an attribute of national

citizenship, ought to be uniform throughout the Nation,

and ought therefore to be either embodied in the Federal

Constitution or controlled by the Federal Parliament.^ This

plan has been criticized as an interference with state rights,,

on the ground that each State ought to be free to choose

its own representatives as it thinks fit ; but the answer to

this is that the members of the National Assembly—unlike

those of the States* Council—represent, not the States, but

the Nation. Their election is therefore a matter of national

concern, and no state right is infringed by the national

control of the federal franchise. The Swiss Constitution on

this point is both logical and precise.^

It does not follow that federation necessarily involves

a duplication of all the electoral machinery, or the prepara-

tion and periodical revision of independent electoral rolls.

All this might be required for ideal uniformity, but the

expense would be considerable. An economical approach

to uniformity may be attained by employing the provincial

machinery for federal purposes, with such modifications as

may be practicable. For instance a very serviceable sub-

stitute for a uniform federal franchise on the basis of ' one

man one vote * might be obtained from the existing electoral

rolls of the Australian colonies by simply striking out the

plural property vote and the women's vote, where they

respectively exist. But the proper degree of uniformity,

' See the caae for and against thU proposition stated by the author

and the Hon. A. Inglia Clark respectively in the Commonwealth Magazine,

Februar>', April, May, and June, 1895. See also debates of Sydney Con-

vention, pp. 61.3-6.Tr.

• Sec p. 72, above.
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Aod the proper development of the tuffrege to meet the

idean of BOOoeMiTe genenUionti, cmi only be attained by

giring the Federal Parliament power to fix iU own fran-

chiM, which it can be tnuted to do in the beet intereetfl of

the Nation. The question, for inatanoe, of extending the

federal franchise to women can only be dealt with by the

Federal Parliament

It is important, for tbt? proper maintenance of the

federal relation, that for parposes of geoeral leg^tslalion the

two Houses shonld be co-ordinate and have
flofti Booses

equal powers. As regards money bills, in

deed, it will probably be well to adopt the familiar rule

that such bills must originate in the national Chamber, and

may not be amended by the other Chamber. It may oTen

be possible to go farther, and make some provision for the

ordinary financial business of the Nation to go on, in spite

of a difference between the two Houses.' But with these

exceptions, the principle ought to be adhered to that all

new laws should require the consent of a majority of the

citizens and of a majority of the States. Neither House
ought to be able to dictate terms to the other ; each should

be independent, and the free consent of both should be

necessary for I^^ation.

The Queen will be a part of the Parliameut, ami )ur

assent will therefore be necessary to every law. Nuua«iH\ s^

we know, the Queen's assent is usually given Ainnrofthi

as a matter of course ; in the United King- orowa.

dom it has not been withheld since 1707 ; in a self-govern-

ing colony the veto is rarely exercised; and in a great

federal dependency, such as Canada is and Australia will

be, its exercise is and will be rarer still. It will in fact

never be exercised except in cases of laws which affect

Imperial interests or obligations. Nevertheless the royal

veto can hardly be limited in set terms ; and the Governor-

General must have the usual power of assenting in the

Queen's name to any law, withholding his assent, or reserr*
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ing the law for the Queen's pleasure to be known. I'resum-

ablj also the usual provision will be inserted allowing the

Queen in Council within a limited time to disallow laws to

which the Governor-General has assented. But although

the power of disallowance must necessarily be general in its

terms, well-known constitutional principles will prevent ita

ever being exercised in respect of purely Australian legisla-

tion, or except in the rare cases where Imperial interests

are directly involved. Any breach of colonial rights of self-

government, if it occurred, would almost certainly provoke

a declaration of independence.

The introduction of the Referendum into Australian

politics is often discussed, and its suitability as a part of

The our national and provincial law-making pro-
Referendum, cesses mooted. In this chapter we are

concerned with it only from the national standpoint, as a

possible part of the process of federal legislation or con-

stitutional amendment. So much misconception exists as

to the nature of the Referendum, and of the kindred

institution known as the Initiative, that a short discussion

of each will not be out of place.

The Referendum may be broadly defined as the

principle of taking a popular vote for other purposes than

Its Real that of electing popular representatives : the
Principle. principle of deciding by the direct votes of

the people some definite question—usually a question of

legislation, but sometimes an administrative question, and

conceivably even a judicial one. It is an artificial substitute

for the old principle of democracy before representative

institutions were thought of : the principle of a constituent

assembly in which every citizen could appear, vote, and

—

if he could gain the ear of the meeting—speak. This was

only possible in diminutive States ; on a larger scale (as in

early England) the democratic theory was tempered by

aristocratic practice, owing to the impossibility of assem-

bling the whole Commons of the land. Gradually the

problem of democracy on a large scale was solved by the
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application and perfection of the npr^mmMivs ajftteni : a

ystetn uiidor which the individual eitben fioallj and

definitely lost all remnanta of his direct Toioe in poblio

affairs, and gmined inataid an indireol TOiee the right of

Foting for tha elaelion of a repriantathre.
It is a discoverj of modern politics that the repreaeo-

tatire ^tem need not neoeesarily be exclnsiTe of the

oooalitaenl sjrstem ; that the people maj um Modmn
delegate the legislatire and other powers of importsnoa.

government to chosen officers, and yet retain tome ngfal»

not only of expressing approval or disapproval of the

oondnct uf these officers, but of actively interfering in the

work of government—especially that part of the work of

government which consists in making laws. With the help

of the ballot-box and the public press, thecitisens of a large

democracy can to-day exercise many of the fanctions of

government as directly as did the assembled citixens of

Athens more than 2,000 years ago. The taking of a

Referendum on any question is, so far as it goes, a reversion

to the ideals of Greek democracy. The orator is replaced

by the writer, the Ecclesia by a few hundred polling-booths;

but the voice of the people cries ' Aye ' or ' No ' as dearly

as if they were g^hered together in a market-place or a

Senate House. How far this principle of government

directly by the people ought to be applied is a problem of

the gravest difficulty : that it can be so applied to any

required extent is just now one of the most important

elements in the political atmosphere.

If we ask how far the Referendam has already beeo

employetl, our attention is directed first to Switaarland

the meeting-ground of large and small democvaeioa, of

representative and constitpent assemblies—where we find it

in several forms. The ' Referendum ' usually so called ia

a popular veto on legislation; and ita Swiss varietiei

cantonal and federal, optional and compolsory—have

already been described.' Bat the principle of the Refer-

> 8m pp^ 7S, 74, 79, mbor*.
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enduin is not confined to Switzerland. lu all but one of

the American States it is used to ratify new state constitu-

tions and constitutional amendments ; and throughout the

Union it is frequently employed in municipal matters. A
municipal Referendum is familiar in this colony and else-

where under the name of 'local option'—which goes

farther than a mere legislative Referendum, because it

entrusts an administrative decision to a popular vote. The
Federation Enabling Acts recently passed in five of the

Australian colonies provide that the Federal Constitution

proposed to be framed shall be submitted to a Referendum.

Its use has been suggested in many other instances : notably

in New South Wales, where it is proposed to apply it to

cases of disagreement between the two Houses. This last,

though a new application of the Referendum, has a logical

basis in a well-recognized constitutional principle—that

where the Chambers diifer, the will of the people must

prevail. The proposal is to ascertain the will of the people

by a direct vote on a definite question ; not, as heretofore,

by the indirect expedient of a dissolution and a general

election.

So much for the meaning and possibilities of the

Referendum : we have next to ask how far, if at all, it

Suggested would be wise to adopt it in the Federal
Adaptations. Constitution. Three chief federal uses of it

have been suggested : (1) to ratify, or veto, constitutional

amendments ; (2) to ratify, or veto, ordinary federal legis-

lation
; (3) to decide cases of disagreement between the

two Houses of the Federal Parliament.

The third suggestion may be dismissed shortly. This

use of the Referendum as an arbiter between the Chambers

As a Cure for is altogether new ; we have not yet adopted
Deadlocks.

j^j j,j provincial politics, and a federal con-

stitution—which is notoriously hard to alter—is not the

place for experiments. The Referendum cure for deadlocks

promises well, but it ought to be tried on a provincial scale

before it is deemed worthy to rank as a federal institution.
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No oue <mn forslaU how » new poUlloftl ioTeation will work ;

Aud, though ezporiineDto motl be made, thej ihould not be

made io the fint ioalaooe oo too hurge a icale.

The other two oaea daaanre oloaar attanlkm. The
Referendam as a Toto it better tried and betterknown ; and

at a veto CD the anioDdment of the Federal
niwiantii

ConetitutioD—the fondamental law—it eeeoui uoimI

to haye a special fitness. It accords with the
^'

' social contract ' view of the federal sjstem, and helps to

emphasise the saperior sanctity of the Constitntion as

compared with ordinary laws. It may now be taken for

granted that the Australian Constitution, when framed, will

be submitted to a Referendum in each' colony for

adoption or rejection ; and this fact of itself points forward

to a similar process of ratifying subsequent amendments of

the Constitution—with the difference, however, that in muh
snbacquent amendments a Nation will be oonoeroad as well

as a group of States, and that, therefore, the assent of the

Nation as well as the assent of a certain proportion of the

Statetf should be required.* The Referendum aa a veto on

constitutional amendment has the express sanction of

Switaerland, and would certainly be adopted by the United

States (as it has been in the individual States of the Union)

were they to recast their Federal Constitution at the

preaent day.

In respect of ordinary federal legislation the need for

the Referendum is by no means so obvious, f^ redsrai

The Referendum, in a gpreat oonntry like i^«ts>»ttoo.

Australia, is a cumbrous and expensive engine, for

nse on rare oooations ; a vote of all the oitiiaiis

every few weeka, or even once in a aeaaion, woold

be an nnneceasarj expense and an unbearable nuisance.

Discharging it at every trivial piece of legislation would be

like shooting sparrows with an eighty ton gun. In Switier*

land—whoee three millions of sonls are crowded into a space

not much more than half the siae of Tasmania—Ike

> 8ss sbo pp. Itt-IM, bslov!
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Referendum is looked upon as the heavy artillery of the

Constitution, and is only brought into federal use to deal

with constitutional amendments, or on the petition of

30,000 voters. We certainly do not want a covipulsory

Referendum upon every bill ; and the optional Referendum

is pronounced in Switzerland an indifferent success, owing

to the agitation required to get the petitioning signatures.

Why, then, have any Referendum at all ? Seeing that the

power of the Federal Parliament will be strictly limited,

and that every law will have to run the gauntlet of two sets

of representatives—those of the Nation and those of the

States—there will surely be no need for any further safe-

guard in the way of a popular veto.

The Initiative is sometimes called the * logical counter-

part * of the Referendum, but it is really nothing of the kind.

-«-,... The analogy is a false one, based on a
The Initiative ^"^

superficial recognition of the fact that

' initiation ' is the first step, and assent the last step,

towards legislation. It by no means follows that because

the people can directly assent to a law they can directly

initiate a law ; and a little thought will show that the

popular Initiative—except on the tiny scale of a Swiss

Canton* — is a fallacy, and a dangerous fallacy. The
principle has already been touched upon apropos of Swiss

institutions. We may now examine more closely the part

which it claims to play in the work of legislation.

Law-making, in a parliamentary sense, consists ordi-

narily of several stages or processes. Every law is

What it first drafted ; then introduced ; then
Means. discussed, and, if necessary, amended

;

and, lastly, passed. Drafting, introduction, discussion,

amendment and assent, are five processes which must all

have a place in the procedure of any legislative body which

> The home of the Initiative is the smaller Cantons, where it is a
reminiscence of the old constituent assemblies, in which every citizen had
a right to be heard. Its recent extension from the Cantons to the Con-

federation (the only instance of its use on a large scale) has not been
encouraging. See p. 74, above.
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would du iu work well. The Beforeodooi, m we hmrtf

Men, entrutU the last of these prooeeeet to the people ; it

inTolvoe a limple ' Aye * or ' No/ which can be ipoken

M readilj by the people aetembled at the polls as by their

representatives assembled in a Chamber. The Initiatire

goes further ; it purports to g^ve the people the right of

drafting and introducing bilU. Now, it is plain that the

people collectiTelJ cannot draft a bill ; they can only

—

when a bill has been drafted—Tote for or against ita

introduction. The Initiative, then, means (to begin with)

that every citizen has the right of drafting a bill and
asking his fellow-citizens for leave to introduce it; and
that the citizens, voting collectively, may then grant or

refuse such leave. If it stopped there, it would be a
harmless engine enough ; there is nothing alarming in the

mere right of introducing bills into the legiolature. But

the Initiative goes further : it involves (and must involve, if it

is to be effectual) the right to have such bills proceeded

with and brought to a final Referendum. Let us suppoee

that a bill has been duly ' initiated ;' the next step shows

the weakness of the system. Before that bill is ripe for

passing, opportunity should be given for the intermediate

processes of discussion and amendment. Whether it can

be effectually discussed by the whole people we need not

consider ; but it is obviously impossible to take it claose by
claase through a ' committee of the whole people.' It can

only be amended—if at all—by the legislature ; but, if the

legislature were left a free hand, the whole potency of the

Initiative would be destroyed. This dilemma is met in

Switzerland in a curious way : the legislature is allowed to

frame an alternative bill, and then both bilk (the bill aa

originally initiated, and as amended by the legislature) are

submitted to the people, who may accept either or neither

at their pleasure. Thus it may happen (as has happened

in Switzerland) that a measure framed by a wholly irre-

sponsible draftsman may become law without parliamentary

revision of any kind whatever.
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The Initiative, in fact, sails under false colours. It

purports to be a means of introducing legislative proposals

to the notice of the legislature ; in reality, it enables a

mass vote not only to introduce laws, but to pass them over

the head of the legislature, without any opportunity for

parliamentary discussion or amendment. Such a con-

trivance, dangerous anywhere, is specially undesirable in a

federal constitution.

§ 3, Powers of the Federal Legislature.

The fundamental part of a federal constitution is that

which draws the line between the powers of the Nation and

the powers of the States. The way in which this is done

determines, more than anything else, the real character of

the union. The respective spheres of the Federal and
State Parliaments must therefore be defined with great care.

As to the method of definition, we obviously have choice

of two alternatives : either (as in the United States) to

Method of enumerate specifically all the powers of the
Definition. Federal Parliament, reserving to the State

Parliaments all powers not expressly taken away from them;

or (as in Canada) to enumerate specifically all the powers of

the State Parliaments, reserving to the Federal Parliament

all powers that are not expressly given to the States.

Of these two alternatives, it seems to be generally

agreed that the former is the one for us to choose ; that

the Federal Parliament should have only such powers as

are expressly given to it. We want to interfere as little as

possible with the existing constitutions of the colonies, and

to have it clearly understood from the first what are the

precise powers of the new national government we are

going to create. A Constitution on the other basis—

a

Constitution which arrogated to the Parliament of the

Commonwealth all powers not expressly reserved to the

States—would leave such wide openings for extending the

field of federal legislation that the colonies would be very

shy of adopting it.



fAMtt lit AOtnUiUg FtlMUUTlOll 141

In deoidin^ thb point, ii oagbt to be borne in mind

that in a Federation under tho Crown we hare not two but

three loTeli of legislative authority. There are the State

ParliamenU, the Commonwealth Parliament, and the Im*

perial Parliament. In Canada, as we hare teen,' the

general residuum of powers is thrown, under similar cir-

camttances upon the federal government—a raanlt which

we have alreadj ascribed to the prejudice against stale

rightH which so seriouslv influenced the form of the

Canadian union. State rights, however, are likely to be

the keystone of Australian federation, so that the Canadian

example in this respect is no precedent for us to follow.

Having decided that the powers of the Federal Parlia-

ment are to be strictly defined, we may now outline broadly

what the more important of these powers ought to be ; on

what subjects, that is to Hay, the Federal Government ought

to have power to make laws. But first it may be remarked

that the power of making lawn on any subject may be Tested

in the Federal Parliament either estclutively (so that the

State Parliaments are forbidden to make laws on that

subject), or concurrenily with the State Parliaments (to

that those Parliaments can continue to make laws on that

Kubject until the Federal Parliament choosea to exercise its

power and supersede such laws.

The first requimment of a government is revenue, and

therefore the Federal Parliament must have ample powers

of ttuMlion. Those powers ought indeed to

be practically unlimited, both as to amount

and subject-matter, becaose no one can set a limit to the

possible needs of the government The objects of federal

expenditure will, of course, be defined by the Constitotion

;

but who can foretell the amount that may be needed (for

instance) for federal defence T The Federal Govemmeiit

must be entrusted with powers of raising funds to meet any

emergency, or it will be weak just when it is most required

to be strong. The guarantee that taxation will not be

> p. 8S,sbo>v«.
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nnneoessarily heavy is found in the dependence of both

HoasoB upon the people.

With regard to taxation generally, the powers of the

Federal and the State Parliaments will be concurrent : the

one will be able to levy taxes for federal purposes, the other

for state purposes. But one mode of taxation—duties of

customs and excise—must be given to the Federal Parlia-

ment exclusively. One of the great objects of federation is

to throw down the border custom-houses, and allow perfect

commercial freedom from one end of Australia to the other.

This will make it impossible for each State to keep its

separate provincial tariff against the outside world ; seeing

that a tariff fence, to be of any use, must be a ring-fence.

Scientific protection on the Victorian sea-board would be a

farce whilst the New South Wales ports were open and the

Murray bridges free. There must, therefore, be one fiscal

policy for Australia, and it must obviously be controlled by

the Federal Parliament. Duties of customs and excise must

be imposed and collected by the Commonwealth alone,

subject, of course, to the condition that such duties shall be

uniform throughout the Commonwealth, and that there

shall be no internal customs barriers between the several

States of the union. Exclusive federal control of the

customs is necessary for the basis of a commercial union

without which federation would be a mockery. Complete

internal freetrade, combined with such external fiscal policy

as the Federal Parliament shall determine, is the only

possible basis for an effective Federation. Whatever the

federal fiscal policy should be, it is likely that there would

at least be a revenue tariff sufficient, and perhaps far more
than sufficient, for ordinary federal requirements. It is

therefore unlikely that, except in great emergencies, the

federal government need resort to other modes of taxation

;

but, since emergencies may happen, its powers of direct

and indirect taxation ought to be unlimited.

The federal revenue-raising powers would not be

complete without a power of harrowing on the public
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ortHlit fur the purpoMt of the CouudodwcmIUi. This of

coone neod not intarfero with the powura of the soveral

Stales to borrow for state porposes.*

There mosl also, of course, be power t*-

revenae raised ; and therefore the Federal Parliuu«c;ii ;.iuu

be aothorised to appropriate money for federal purposes

—

for purposes, that is, which come within the scope of Um
Federal Constitution.

The Federal Parliament must obTionslj have stliisssis

powers of legislation upon matters relating to those

departments of the public senrice which are oumt
placed under federal control. These will

probably include (in addition to customs and excise) the

following:—Posts and telegraphs, military and naval

defence, ocean beacons, buoys, lighthouse's and lightships,

and quarantiDu.

Besides the matters already mentioned, there are

numerous subjects of legislation on which uniformity

throughout the whole Commonwealth is specially desirable,

and which ought, therefore, to be assigned to the Federal

Parliament. Many of these will involTe the creation of

executive departments for purposes of supenrision, inspec-

tion, regulation, the keeping of records, and so forth.

Others are matters of legislation alone, needing no executiTO

machinery beyond that which is at the disposal of the

judicial department for the purpose of enforcing its

decrees. A long list of such subjects is set out in the

Commonwealth Bill,' and most of them need no special

> Thaqiwrtton whthf, and bow hMr, Uw «tobU of th» StotitlwmM b»

uk«aov«rbythsPsd«alOovwwBtDttodMltwiUibeknr,f 7.PP. 165^

« Ch. I.,M.a3Mid5& 8.agiwtlM F«dwml PSrlkoMDt powwlo
niak* UwB with raqwot lo Um foUowiag SMttwi :—

1. Tlie regulation of trado and aouuaaroa with othar eoQBtriaa, and

2. CuaUMBa and axoiaa and bounliae, bat ao that datiaa of

axoiaa and boontiaa ahall ba onilonB Ihroaghoai

and that no tax or daty thaU ba

fron ooa Stata to aaolhar.
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mention here. A few debatable questions, however, may
be briefly dealt with.

Strong arguments have been adduced for handing over

the railways to the federal government. On political and

^^ economic grounds, it is said, this would be

advisable. It would be advantageous for

defence purposes ; it would enable a uniform gauge to be

established ; it would put an end to the war of differential

.3. Raising money by any other mode or system of taxation ; but so that

all such taxation shall Imj uniform throughout the Commonwealth.

4 Borrowing money on the public credit of the Ommonwealth.
5. Postal and telegraphic services.

6. The military and naval defence of the Commonwealth and the several

States, and the calling out of the forces to execute and maintain the

laws of the Commonwealth, or of any State or part of the Common-
wealth.

7. Munitions of war.

8. Navigation and shipping.

9. Ocean beacons and buoys, and ocean light-house^ and lightships.

10. Quarantine.

11. Fisheries in Australian waters beyond territorial limits.

12. Census and statistics.

13. Currency, coinage, and legal tender.

14. Banking, the incorporation of banks, and the issue of paper money.

15. Weights and measures.

16. Bills of exchange and promissory notes.

17. Bankruptcy and insolvency.

18. Copyrights and patents of inventions, designs, and trarle marks.

19. Naturalization and aliens.

20. The status in the Commonwealth of foreign corporations, and of cor-

porations formed in any iStat« or part of the Commonwealth.

21. Marriage and divorce.

22. The service and execution throughout the Commonwealth of the civil

and criminal process and judgments of the courts of the States.

23. The recognition throughout the Commonwealth of the laws, the

public Acts and records and the judicial proceedings of the States.

24. Immigration and emigration.

25. The influx of criminals.

26. External affairs and treaties.

27. The relations of the Commonwealth to the islands of the Pacific.

28. River navigation with respect to the common purposes of two or more

States, or parts of the Commonwealth.

29. The control of railways with respect to transport for the purposes of

the Commonwealth.
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mtet ; it would raduoe the cost of oarriage, incr<Me Uie

eiBoiency of the Mnrioe, and add to the oonTenieooe of tho

public. It is oontandod, too, that tha oradit of the fedaral

government would be improTod by ita poaaaaaion of the

Taluable railway aaaota, and that a great annnal taring in

the national interest bill would thus be efleoted.

But whilst the financial and other adTmntagea of

federating the railwaja maj be admitted, there are

10. llAtUn rafwrdl to ths FMrthmwt ti tte OmiihiiipmHIi bj Um
PMrUttOMOi or BuliMMBta of saj Bislo or Btotss, b
kw ahAll ostood ooly to Um 8t»lo or SUtos by wboat

PiurliaiMnto tho nAttor wm raf«rrtd, snd to «Mb olhsr

may aftonrmnla ifdopi tbo kw.

SI. Tho vunim within tho CoamoowMlUi, si tbo loqsMl or with ths

ooooorrtneo of tho FurUsmonto of sU tho Stotoi ooBOwnod , of oqy

kgialotivo powmrs with rMpMt to tho aflkira of tho tirritory of tho

Onmmnnwolth, or any part of it, whioh osn *i tho doto of tho

rtoWiihmont of thisCoortHwUoo 1

of tho Unitod KiagdosB or by ths IMotsI GooMa of

S8. Any mitttw osoeaory or inddsalsl for osnyiag iato

forogoing poworo, mod any othor powon Tiolsd by this

in tho ParliamoBt or RxooatiTO OororMDonl of tho

or in any dopartmoot or oOoor thorooC

8. 6S forthor giroo tho Fodoral PwliaoMBt tmehuim powon to

in roopoot of tho foUowing nattoro :—

L Tho aflain of poopio of any raoo with roopoot to whom it k
noooooary to mako opoeial kwa not sppUosbk io tho goooral ooa-

monity ; hot oo thai thk powor ohaO not OKlood Io anthoriss

kgkktioo with roopool to tho afllUis of tho aborigiBsl bsMto faoo ia

AttrtraUa and tho Maori raoo in Now Zoaknd.

8. ThogoTommontof anytorritorywhiohfloaybyovroadorof aayStsIs
or Slalos and ths aoooptsnos of tho KrlisBMnt bsooaw ths sosS of

OoTommonlof tho Commonwoalth, and ths w wrioi of llks ssthority

OTor all plaoQo aoqoirod by tho OooBSMBWoalth, with tho eoMinl of

tho Parliamont of tho SlaU in whioh oooh pkooo aro oitaalo, for ths

ooootmction of forto, mogiiinoo, aroonsk, dookysrdo,

otatioao, or for any othor porpoooo of goooral ooaooro.

S. Matlors roktii^ to any dopsrtaoBt or dopsftmoats of ths

Ssrrioo tho oootfol of whioh kbylhk
tho BxoenUvo OovwmmoBl of tho CronmnewosHh.

4. Booh othor matlow ao aro by thk OtsisHiatkii dsokrod to bo within

tho ozdooivo powors of tho
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obstacles to this being done^ at least for the present. In

the first place the railway policy of each State—and
especially the policy of constructing now lines—is closely

bound up with the land question; and control of the lands will

of course be retained by the States. It must be remembered,

too, that a very large part of the railway system of each

colony consists of suburban and branch lines of a purely

provincial character, and that many even of the trunk lines

have no federal or intercolonial significance. It is more
than doubtful whether any of the colonies would consent to

give up the entire control of its railways, as regards either

construction, rates, or general administration. Any such

proposition would be regarded as an invasion of state rights,

and would increase the difficulty of framing a constitution

which would be acceptable all round.

The necessities of defence and inter-state commerce

can be met by a provision such as that of the Commonwealth

Bill, giving the Federal Parliament power to make laws

for ' the control of railways with respect to transport for the

purposes of the Commonwealth.* If further control should

afterwards prove desirable it might be attained either by

constitutional amendment or by agreement among the

governments.

Should the criminal law be assigned (as in Canada) to

the federal government ? There are obvious advantages

in havine: one criminal law for all Australia.
Criminal Law. . , . , . ,

At the same time, there is no pressing need

for a change of this kind, and it would be bad policy to

overweight the Federal Constitution at the outset with

provisions which are certainly not necessary to effective

federation, and which add to the debatable matter of the

Constitution.

Where there is doubt as to the advisability of giving

a power to the Commonwealth or leaving it with the States,

General the safer course to follow is the course
Principles. Qf non-interference. We do not want to

attempt too much at the outset, or to endow the
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fedonil govenmieiil with mj pow«ii whiob mre soi

abeolutelj neoamiy for iU eflleieiioj. TIiotv u do

Imok of Qodoabtedlj federml tobjecU ; and to add debatabla

OHM meaiui to looreMe the »lniotpli«re of jealousj and

•otpieion which ii too apl to attoad tho praUminarj

negoUationi of each a oompaot aa this. It ia bettor to giro

the federal goyemment at the ontsei too few power* rather

than too many. It will be eaaier to increate them after-

warda than to diminiBh them. The Federal Parliament

may of ooorae be given a general power to deal with any

matters which may be referred to it by the Stalea ; and

that, together with the process of constttntional amend-

ment, ought to be enough to meet the reqniremenli of a
growing sense of national unity.

i 4. Th4 Federal BaeeuUtfe,

It has already been argned that the British and British-

colonial systems of goremment must in the main be followed

as reg^ards the structure of the executive TbeNc
government and its relation with the legis-

lature. According to those systems, the nominal exeootiTe

power of the Commonweath—-as of every other part of the

British dominions—will be vested in the Queen, and the

Queen will be represented in the Commonwealth (in her

executive as in her legislative^ capacity) by the Governor-

General.

But though nominally vested in the Qoeen,the executive

power will of course be exercised for the moat part by the

Queen's Australian advisers. On almost all ^^ |^^
matters of merely Australian administration Basomtv^

the real executive power will belong to a Federal Executive

Council of some kind. Coumeil, I say, becaose the alterna-

tive of a 'one man* executive, anoh aa the Aaarioaa
President, is clearly out of the qneatioa.

What we have to discuss, then, is tho atmotore of thia

Federal Elxecutive Council : its relation to Parliament and

> 8m p^ lie, Abom
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people, and the manner of the appointment and dismissal

of ita members. We have seen that the federal system does

The Cabinet »ot prescrbe any particular form of executive
8y8tem. government; and every federal executive

must therefore be constructed to meet the political habits

and needs of the time, place, and people. It seems clear

that we should adopt in the main—at least for the present

—the ' cabinet system/ which is the common heritage of

the British people : the system of government by Ministers

nominally appointed by the Crown, but really dependent on

the confidence of a representative Chamber. This system,

involving an intimate relation between the executive and

the legislature—for the executive holds office at the will

of the legislature, and yet, whilst it holds office, controls

the course of legislation—is one with which every Aus-

tralian citizen is thoroughly familiar. There is no need to

discuss here the abstract merits and demerits of the British

parliamentary system. Its ample recommendation is that

we know its strength and its weakness ; we understand

what it is and how it is worked. We hear it some-

times suggested that we should imitate the Swiss model

of a cabinet elected for a fixed term, or adopt some

hitherto untried pattern of executive system. The answer

to such suggestions is that the experiment would be too

rash, and that a nation's cradle is not the place for any

more experiment than is absolutely necessary. The real

lesson to be learnt from the Swiss Federal Council, as from

every other successful federal executive, is to take the

materials ready to our hands. The Swiss Executive

Council is an admirable thing—in Switzerland ; it was

neither invented nor imported, but has grown up with the

Swiss Cantons from time immemorial.^ The American

President, again, was not invented by the Philadelphia

Convention, nor imported from abroad ; he was built out of

the everyday politics of the American people.* Our home

growth is the cabinet system ; its applicability to federalism

» P. 74, above. ^V. 61, aljove.
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mriiM liti» proTod by the ezmmple of OuuidA;* Mid ui

adoption by the national goTernmonl of Aoalralia would bo

to coart disappointment and failare.

We matl not^ boworer, attampl to fix the preiaol

pattern of reapontible gorernmeiit aa a thing to be

clung to for all time ; we mnit allow Boom fbr

•cope for ita derelopment—for ita being

monlded to fit the political ideaa of each

generation. Responsible government, as we know it, it a
new thing, and a changing thing ; it depends largely upon

unwritten rules which are constantly varying, growiDg,

developing, and the precise direotion of whose developmenl

it is impossible to forecast. To try to oryttallixe this fluid

system into a hard and fast code of written law would spoil

its chief merit ; we must be careful to lay down only the

eeaential principles of popular government, leaving the

details of form aa elastic aa possible. Some fundamental

principles must be fixed by the Constitution (sabjeet to a

more or less difiicnlt process of amendment) ; whilst the

great maaa of merely accidental, and not essential^ oharae-

teristioa of government may be left at large, to be controlled

from time to time by the Parliament and the will of the

people, as is the case to-day in Oreat Britain and in every

self-governing British colony.

How then is the Federal Executive Council to be

appointed, and on what tenure ? We know that under the

British system—for instance, in England, or raaaaaMBtal

in any of the Australian colonies—Ministers niuidilsa

are nominally appointed by the Queen, and hold ofEoe

during her pleasure. We know, too, however, that tbej

are really, in au indirect way, elected by the popular House

of the legislature, and are diamiaaed wbeo tbey lose the

oonfidenoe of a majority of that House. The Queen, that is

to say, 'sends for' the leader of the dominant par^ ; be

chooses his coUeaguea; and the pereons so cboeen are

appointed to the head of the great executive departmenti,

> P. M,abof^
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and administer the government of the country till they lose

the confidence of the representative House—when thoir

resignations are tendered and accepted. The 'sanction'

of this system—the control of the executive by the legis-

lature—is ensured by the parliamentary 'power of the

purse '; the power of refusing supply to a refractory govern-

ment. In most constitutions on the British model the

fundamental legal rules about the executive council are

that its members shall be appointed by the Crown during

pleasure ; that they may (unlike other paid officers of the

Crown) sit in the representative House; and that no

revenue shall be raised or spent except by the consent of

Parliament. Upon these three rules hangs the whole

system of parliamentary government, with all its elasticity

and adaptability ; and in the Federal Constitution it will

be enough to lay these rules down, and leave the rest to

be moulded by circumstances.

That the parliamentary system for federal purposes

may develop special characteristics of its own is not

Possible unlikely. Thus the familiar rule that a
Variations. Ministry must retain the confidence of the

representative chamber, may, in a Federation—where both

Chambers are representative—develop into a rule that the

confidence of both Chambers is required. This would

mean that executive (as well as legislative) acts should

have the support of a majority of States as well as of a

majority of citizens. It is possible, too, that premature

dissolutions of the Federal Parliament, with the consequent

expense of national re-elections, will prove inconvenient

and (even if allowed by the Constitution) will be suffered

to fall into disuse. This, again, may tend towards the

permanence of the Ministry during the life of a Parliament,

and perhaps even towards an ultimate approach to the

Swiss system of having Ministers elected by Parliament at

the beginning of a session. But these are questions with

which the framers of the Constitution need not concern

themselves further than to leave scope for the development
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of whatover tjitem otroomtUnoM ouijr reqmro. If th&j

take care that Parliament thall repreeant the citiaaos and
shall have the 'power of the pone/ the eeaeotiaU of

popular aod retponiible goremiiieot will be taoiiFed;

and the reUtions between lagiilaturo and ejtacotiira
may be left to the political imtincta of the people.

'The rale thonld be to to frame the Oonititotaon that

reeponsible goTomment may—not that it most—find a

place in it/>

The executive power of the Commonwealth^ then, will

be vetUd in the Queen, and will be emereUed for the moal

part by her represontativo, the Governor-

General, who will be aided and advised by a

Federal Executive Council. The Constitution, of course,

cannot define precisely how the sum-total of authority shall

be shared between the Qneen, her representative, and his

advisers, but the principles of responsible government will

do this with sufficient aconraoy. The 'advice' of the

Executive Council must ordinarily be followed by the

Governor-General, unless he can find other adriaers poa-

sessing the confidence of Parliament. In oooasional oriaea

—as when a dissolution is asked for, or a Ministry nmgoM
—he is practically left without advisers, and must act on

his own discretion. In cases, again, of Imperial interest,

he may occasionally have, under his instructions, to act

without reference to the wishes of his advisers. But in all

ordinary matters of Australian policy the Ezecoiive Cooncil

will be--without any express provision to thai effaei in the

Constitution—the real Government of the Commonwealth.

These are principles of such everyday familiarity that it

seems hardly necessary to call attention to them ; but in

discussing the framework of a Federal Constitution there

is danger lest we should sometimes forget the principles ci

government that lie at our feei and conjore up imaginary

difficulties and objections.

» Sir & Oriath, Pmptrfrmmtad m Parlinm^mt, iSM.
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§ 5. Powers of the Federal Executive,

So mucli for the nature of the federal executive : but

what are to be its powers and its duties ?

Generally speaking, the executive powers of the

Commonwealth must extend to the execution of the

Federal Ad- provisions of the Federal Constitution and
miniBtration. the federal laws. Wherever the Federal

Parliament has power to pass laws, the federal executive

should have power to give effect to them. It is true that

in the Swiss and German Federations the administration of

federal law is largely left to the provincial governments

;

but this is a system which is alien to our ideas of govern-

ment, according to which executive and legislative authority

go hand in hand.

More particularly, the federal government will at once

take over the control of certain executive departments,

which will be transferred from the States to the Common-
wealth. Thus the departments of military and naval

defence, of customs and excise, of posts and telegraphs, of

ocean beacons, buoys, lighthouses and lightships, of

quarantine, will almost certainly devolve on the federal

executive ; and others may possibly be added to the list.

These powers and duties will of course require the

employment of a large staff of federal officers, who will be

appointed, paid, controlled, and, when necessary, removed

by the federal government itself. The administration of

the Commonwealth will thus be quite distinct from, and

independent of, that of the several States.

§ 6. The Federal Judiciary,

No government, federal or other, would be complete

without a judicial department. We have seen that the

Federal government of the Commonwealth is to be,
Courts. within its own sphere, complete in itself, and

independent of any assistance from the several States. It

follows that there must be federal courts, charged with the

duty of interpreting and enforcing the Constitution and
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laws of the ComiiKmwMUUiy Mid perluipt ezaraftiiig jam-
diction in oertain other nuUlera which are of federal

concern or which may be more oooTenieiillj dealt with bj
a national tribonal.

The Ck>nstitation must therefore create, or empower
the Federal Parliament to croate, competent federal coitrte

of justice. We shall need a Supreme Coort of Australia to

begin with, and it would be well to make prorision for the

establishment of such other courts as may from time to time

be required. The independence of the federal judges should

of course be secured in the usual way, by giring them fixed

salaries and making them remorable only formisbehaTioar,

or upon an address from both Houses of Parliament.

The probable functions of such courts way be discussed

under three heads.

(a) The first and most necessary function of the federal

judiciary will be to exercise jurisdiction in all cases arising

(1) under the Federal Constitution; (2)

under any laws made by the Federal Par-

liament ; (3) under any treaticM made by the

Commonwealth with other countries. It is by

this jurisdiction that the federal courts will

duties of 'Guardian of the Constitution;' that

they will judicially interpret the Federal ConstitntioOy

decide as to the validity of federal laws and as to <^**»^^f#t

between state and federal authorities, and enforce their

own decrees against individual citizens. Every law thai

comes before them, whether of the Commonwealth or of a
State, they will test by the Federal Constitution, and

pronounce it valid or void according as it does or does nol

come within the scope of the powers allotted to the legie*

lature which enacted it.

(6). It will almost certainly be convenient to give the

federal courts jurisdiction, not only when the meaning of

the Federal Ccmstitution or the validity of a
federal law is in question, but also in certain

other cases which are of a federal or interstate nature, or
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which concern the governments or the laws or the citizens

of different States. Such, for instance^ are cases (1) of

Admiralty and maritime jurisdiction ; (2) affecting foreign

Ministers, Consuls, or other public representatives; (3)

arising between different States, or between the citizens of

different States, or between a State and the citizens of

another State; (4) relating to the same subject matter

claimed under the laws of different States. All these are

cases which may be deemed of common concern, and which

therefore fall naturally into the class of subjects to be dealt

with by the federal government.

The federal jurisdiction in each of the cases coming under

the heads (a) and (h) may be either appellate only, or

original as well. Such cases, that is to say, may either be

brought originally in the federal courts, or may only come

up to those courts on appeal from the Supreme Court of a

State. In practice, it will probably be found that the

original jurisdiction will only be required in a limited

class of cases : in cases, for instance, where the Common-
wealth is a party, or where one State is proceeding against

another State, or where the representatives of other

countries are affected. In other cases it will probably be

better to leave the original determination wholly to the

state courts, subject to a right of appeal to the Federal

Supreme Court.

(c) If wo were to follow the example of the United

States,^ the jurisdiction of the federal courts would be

A Generoii
confined to the classes of cases abovemen-

coxirt tioned—cases, that is to say, of a federal or
of Appeal.

inter-state character. In cases between the

citizens of one State, and involving only the law of that

State, there would be no appeal to a federal court, inasmuch

as there would be no federal interests at stake. That

would be guarding the ' state-right ' principle as strictly in

judicial matters as it is proposed to guard it in legislative

and executive matters. It would, in fact, be the logical

» P. 64, above.
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application of the itriol federal idea—the idea that

of purely local oonoem belong wholly to the looal

menu. If now wo look at not only the Comiiionwealth and
the States, but alio the Empire, and if we rigidly apply

with regard to the jadioiary the rule already' Uad down with

regard to the general function! of goTemmant—that

between Commonwealth and Statee the federal telalaoo

•hoold hold; between Empire and Commonwealtl^ the

dependency relation—the result would be loniething like

this: Casee arising within the Commonwealth would fall

into two olassee—(1) Those which oonoem the Gommon*
wealth ; (2) those which concern the several States, Tho
first class wonld be assigned (in the first instance or by
way of appeal) to the federal courts, with an nltimalo

appeal to the Privy Council. The second class wonld lie

from first to last wholly within the cognisance of the state

courts : there would be no appeal to the Federal Supreme
Court, because federal interests were not involved; and

no appeal to the Privy Council, becaose Imperial intsieste

were not involved.

So much for the strict ' principle ' of the teveral juris-

dictions in a Federation under the Crown. But an abstraol

political principle is never conclusive unless it is backed op
by solid practical advantagee ; and there can be no donbl

that practical advantage is in favour of having a general

Australian (as there is a Canadian) Court of Appeal, with

jurisdiction to review any decision of the Snpranie Coarts

of each State. A general appellate jurisdiction of this kind

would technically be an interference with state rights; if a
dispute is of looal oonoem when tried in the first instanoe

in a State Court, it must still be of local oonoem when taken,

on appeal, to the Federal Supreme Court. But this

particular state right is not one of which the colonies are

jealous. The independence and impartiality of the Benoh
is so deep-rooted a part of our institntions that no ona

would dream of looking on the jurisdiction of a general

> 8m pp. 181.19S, *boT«.
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Federal Court of Appeal as an interference with state

independence. Such a court, without limiting in any way
the freedom of state legislation, or the differences which

would continue between the laws of the several States,

would confer the inestimable advantage of a uniform

system of interpretation of the law throughout the Common-
wealth.

Next, what about appeals to the Privy Council ? Ought
a right of such appeal to remain, either from the Federal

The Privy Supreme Court or direct from the courts of
Councu. each State? These again are questions to

be decided upon practical grounds alone. The disadvan-

tages on the score of distance and expense are obvious;

whilst the compensating advantages are perhaps problem-

atical.* As regards appeals from the state courts, each

State might perhaps be allowed to choose for itself whether

the right of appeal direct to the Privy Council should

remain, or whether appeals should lie only to the Supreme

Court of Australia. Whether the decisions of the latter

Court should be final, or should in turn be subject to

revision by the Privy Council, is a more difficult question.

Cases may occasionally arise, affecting large public interests

of the whole or some part of the Empire, in which the

jurisdiction of the great central Court of Appeal for the

whole Empire may usefully be invoked; but in the vast

majority of cases it will probably be better for all parties

that the decision of the Supreme Court of Australia should

be considered final. Probably the most satisfactory plan

will be to allow no appeals as of right to the Privy Council,

but to reserve to the Crown in Council the liberty in certain

cases to grant such appeals cw of grace. This is precisely

the footing on which the right of appeal from the Supreme

Court of Canada rests, and on which, as respects criminal

matters, the right of appeal from our own colonial Supreme

Courts is at present based.

» See a paper by the Hon. W. P. Cullen, LL.D., M.L.C., on 'A
Federal Court of Appeal/ Australian Economulf July, 1895.
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Perhaps the mott difficult of all qocttions oonnecud
with AiMtralian Federation in the finanetal one; and it ti a
quontion which until recently—until hard tIm rtmnnHI
times showed the importance of the <»nfmHal

ProMMi.

basis of the proposed union—has nerer reoeiTed doe eon-

sideration. Uowover, the finances of Federation have
lately been, and are still being, closely studied from all

sides; the financial provisiomi of the Commonwealth Bill

have been examined and—by the oommon oonsaot of its

authors—found wanting; but the criticism has been
oonstructive as well as destructive, and has helped to show
more clearly what are the requirements of an adtfqnatc

system of federal finance, and how one scheme or *TTf?^bffr

falls short of those requirements.

In this chapter no new scheme and no specially original

views will bo submitted; but the schemes and views

Bow Far hitherto put forward will be summarisedt
'^'^^^ and will be examined in the light of Aiistr»-

lian conditions and of the federal experience of other

oountries. It will then perhaps appear, not only that the

problem is not insoluble, but that it is already in a fair

way to solution ; that the simmering process of the last few

years, so far from being a waste of time, has led through

discussion and criticism, and through the reoent ^**^^^
trials of the Australian colonies, to a clearer

of the real issues; and that the definition of those

goes more than half way towards settling the qnestioii. U
will be found that the conclusions already established aro

neither so vague nor so unsatisfactory as is oommoiily

supposed, and that some of the outlines of the finance d
federated Australia may already be forecast with a hit

degree of confidence.

» 8m phmm by Sir SmmmI OrUBtli, 1S8S i by Mr. R. J. BkA.
ilMfrvlMM JteomomUt, Manih, 1806 ; by Mr. J. T. W«Unr,

lSM(iBp(«pMmUoo).
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The great central problem is to adjust the financial

resources of the Commonwealth and the States to the

Problem of obligations which they will respectively have
A^jtiBtment. ^o meet. It involves four questions: (1)

What duties and liabilities should be imposed on the federal

government, and what left to the state governments ? (2)

what sources of revenue should be given to the federal

government, and what kept by the state governments ? (3)

what should be the basis for apportioning federal burdens and
benefits among the several States ? (4) what opening

should be left for further adjustment from time to time ?

The first two of these questions have been partly

answered already. We have seen^ what departments of

the public service, and what general duties of government,

are proper for federal control ; and, therefore, we have a

basis for determining the direct administrative expenditure

of the federal government. We have also seen* that the

federal government ought to have power to raise revenue

by any kind of taxation, direct or indirect ; that, as regards

direct taxes, the powers of the federal and provincial gov-

ernments must be concurrent, though the federal govern-

ment is not likely to resort to direct taxation except in an

emergency ; but that the power to raise revenue by customs

and excise must be given exclusively to the federal

government, and forbidden to the States. The importance

of this last fact is obvious when we remember that in all

the colonies at present—even in the most 'freetrade' of

them—customs and excise produce the greater part of the

taxation revenue, and in some cases almost the whole of it.

In the five eastern colonies of Australia,* out of an aggregate

1 Pp. 140- 147, above.

• P. 142, above.

• i.e., New South Wales, Victoria, South Australia, Queensland and

Tasmania. Throughout thi« discussion of the finances, the colonies of

Western Australia and New Zealand will not be taken into account. New
Zealand is not likely to join the Federation at the outset, and West
Australian finances are as yet in too transitional a stage to allow of any
definite calculations being based upon them. If the latter colony were to
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tAxation reTenne of tome £8,000,000, mora thmn £6,000,000

in derived from theie touroee alone.

Perhaps the beet preliminary tonrej of the qoeetkNi

ean be obtained by an illostration in ronnd fignree. At the

loot of this page* it a table showing, under a
few general heads, the aggregate rerenne

and expenditore of the fiye eastern ooloniee for the

1895-6. Let ns now assume snoh a Federation of these five

colonies as has already been sketched out : a Federatioii in

which the federal government woald take over the

and excise, posts and telegraphs, military and naral

ocean lights, ko,, and qnarantino, with snch general legia*

lative, execativo and judicial powers as are given by the

Commonwealth Bill, but without any transfer of pabBo
debts, and without any further financial adjnstmenl what*

join tlM F^d«r»aoii At oooe, paoial

mid« to bw, for •osm ymn to

ston, how«T«r, of oitlMT or both of

tht MipoMnt of this ohApt«.

wosld probs^jhm to bt

ooloaiM would not

^ TaUo of ftggregOo rorvtoM and «zp«iditarM of tbo At* mnUgm
ookmiM,188M:—

R«Tooa««. Bx]MOditW«.

TAXATioy"
Omkm» £5.707.000

* JbeJM 6$3,000
OtborTksatkm ... 1,744,000

SsaTicM, to-
PMUmd Td^mpk l,7fO,000
OtbwSwTicM ... 12.887,000

tmiim (approx.) ... 100,000

otb«8«TkM ... u,o8iooa
Total r«ToniiM..JE»,701,000

Totol«ip«dilm (BOjmjm

Tbo aboTO flgnrts art mostly eompibd horn CofblMi't Bevm Colmitt 9f
AmMnUmma, 1888^ mm! tbo TmrBook ^AmtMdm. 1888, aadm tdna
to tbo DMNot £100a TbollMMof rmoMMMl ospsditwopftatodto
Mulfef aro tboM wbiob, «poB tbo impllriii SMdo is tbo t«tt,

tTMMforrwl to tbo ftdorU giHwn—il> Tbo iton < latorM* «
on dobu * to printod in bUek liCtaP, booMM «poo H (ot wo aboU oot) tbo

wbolo qMotkm ol MysstHMBt —inly tvaib
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ever. Tlio iinmediate financial position would be somewhat

ihiiB:

—

(1) The five colonial governments would !»(' relieved of

an aggregate annual expenditure which may bu obtimated

at £2,700,000. Against this they would give up a revenue

of some £8,000,000; say £6,300,000 from customs and
excise, and £1,700,000 from posts and telegraphs.

(2.) The federal government would take over the

above-mentioned expenditure of £2,700,000 from the state

governments, and the new, or additional, cost of the

machinery of the federal government itself, on an ordinary

peace footing, would amount to perhaps £300,000 more;

making a total federal expenditure of £3,000,000. (Allow-

ing for savings due to the unification of postal, defence, and
other services, the expenditure would probably be somewhat
less.) To meet this, it would have the whole post and telegraph

revenue of nearly £2,000,000, together with the enormous

resources of customs and excise duties—the amount of which

would of course depend upon the federal tariff, but which

might easily reach £6,000,000 or £7,000,000.^

These figures would of course be varied if any colony

or colonies stood out of the Federation, and they are liable

to alteration from year to year ; but the general result is

similar, whatever combination of colonies we take, and

whatever year's figures we choose for illustration.

Looking at these figures, two things strike us at once.

The first is that the shortage in the provincial revenues

would be far too heavy to be made up by a reasonable

^ Intercolonial duties at present collected on the borders would of

ooorse disappear with the provincial tariffs. There would be a resulting

loss of revenue estimated at £5<)0,000, which would remain in the tax-

payer's pocket instead of going into the Treasury. This loss (unless it

were covered by savings in the cost of government) would have to be made
np by federal or provincial taxation. After federation, and until the

Federal Parliament had time to construct a new tariff, there will of course

be an inter%'al, during which the provincial tariffs must remain in force.

The finances of this interval will have to be specially provided for by the

Constitution ; but this is a temporary matter which will raise no special

difficulty, and which need not detain us here.
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<logroo of Uiroct UuuOion. Tho aaooiul ui tluU tho

roTenuo of the ComnionwwUUi, nndar aoj oonooiTAbla Uriff,

woald be immeiiaelj in exoeet of the amoant needed to

baUnoe tho fu<lonU noooanU. The Commonwealth would

be far too rich, the Statee far too poor; and it is clear that

tho two HetM of financee ooald onlj be adjosted either bj
<liMtnbutinK tho HurpluM rerenue of the Commonwealth
atnoii^ tho Statee, or by charging the Commonwealth with,

and rt^lieving the Statee from* expenditure in one way or

another to the extent of teveral millions.

ThiH excess of costoms revenne orer federal needs is

not a mere temporary phase, that will soon pass away ; it is

likely to keep continually increasing from year to year.

CuHtomH and exoifie revenne may be expected to grow

rapidly with the growth of population and trade, whilst the

<X)st of the machinery of government will not increase in

anything like the same proportion. The importance of

properly adjunting federal and state finance most therefore

be measured, not merely by the Urge onslODie rerenne of

to-day, but by the probable figures of approaching to>

morrows.

These are a few of the facts which have to be dealt

with in attacking the problem. Before examining the

methods of adjustment which have

proposed, it may be well to call attention to

the conditions which a perfect system of federal finance

should satisfy. Such a system should (1) be fair to all the

States—^not only at the date of union, bnt in view of their

probable growth and other contingencies; (2) be so far

final as to offer no encouragement to constant tinkering or

agitation for 'better terms' on behalf of one State or

another ; (3) be nevertheless ao far elastic as to be adaptable

to changing conditions; (4) reduce dealings between tho

federal government and the state govemmenta to the

narrowest and the simplest poesible basis.

These conditions are, perhaps, a little hard to reoonotle

with one anothei^—especially the conditions of finality and
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elasticity. By laying undue stress on one of tlieni we might
Bacrifice another, and so obtain theoretical perfection in one
quarter at the expense of great imperfection elsewhere.

But it must be remembered that federalism is essentially a

system of compromises ; and where each of two extremes-

offers some advantages and some disadvantages, the problem
is to find the golden mean which promises the maximum of

good and the minimum of evil.

The chief difficulty arises from the fact that customs-

and excise revenue must be controlled by the Federal

Parliament and paid into the Federal Treasury, coupled

with the fact that great part of it ^vill not be needed for

federal, but will be needed for provincial, purposes. Some
adjustment is obviously necessary ; the question is how to*

effect it. Federal history, though instructive on this point,,

gives us no direct example to follow. In no case except

that of Canada were the framers of a federal constitution

brought face to face with the prospect of an excessive

federal revenue ; and the Canadian system has already been

criticized.^ When the American Constitution was framed,

the possibility of an unmanageable federal surplus was
overlooked, as we have seen;^ no means of adjustment

between the Nation and the States were provided, and the

United States have suffered in consequence. The two-

European Federations—Switzerland and Germany—both

have heavy military expenditures, and their constitutions

seem to contemplate the probability of a federal deficiency

rather than a surplus. They make no provision for the

distribution of any surplus revenue ; but they both provide

that any deficiency may be made up by levies upon the

several States. In Germany, such levies are to be in pro-

portion to population ; whilst in Switzerland they are left

to be assessed by federal legislation, with special reference

to the wealth and taxable resources of each Canton.s

» P. 92, above.

• P. 68, above.

» Pp. 102, 78, above.
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The difficulty of ndjuNtmcnt i«, thartlora^ nol s new
one, but it is ono wliich huitory does noiwiitidmeUmij achn.

All other Fedeimtkmi are eitW diffarsBtljr ctreoiiMitMiead,

or have not dealt thoroughly with the qiMStion.

The chief modes thai hare been raggealed lor effeotiag

the neoeasary adjuatment—i^., for apportioiitiig the eieaw
of federal revenue among the tereral States uo^m of

—are four in number, ria. :— MApM^ttm^

(1) To require the federal goremment to pay to the

aereral ttate govemmenta, in tome fixed proportion, any

anrplnii revenue it may hare from year to year.

(2) To charge the federal goTemment with the duty

of raising fixed annual sabeidies to be paid to the soTeral

state governments.

(8) To hand over to the federal government the

adminintration of certain additional department, eodi as

railways, education, justice, ^.
(4) To transfer to the federal government, in whole or

in part, the burden of the public debts of the

These four modes do not necessarily exdnde
another ; any two or more of them may be combined,

mode, too, involves the question of the basis upon which

expenditure should be apportioned among the several

States ; whether in proportion to population, or territory,

or revenue, or a combination of all these and perhaps other

factors. The merits of each mode of adjustment, and each

principle of apportionment, may now be briefly disoossed.

(1) The first plan—the distribution of the sarploa

federal revenue among the state govemmante—ia that

adopted by the Ckmimonwealth Bill. The (i)i

basis of apportionment therein provided will

be criticised later on ; bnt apart altogether from thai

question, and even assuming that the basil of

ment is perfectlj equitable, the whole tyslsai of

over surplus revenue to the Statea ia open to grave

objections—at least while the amoont of such surplus is
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considerable. In the first place the federal goveniment,

having control of a revenue far greater than it needed for

its own expenditure, would be exposed to the temptation of

gaining cheap popularity in two ways : either by embarking

on a policy of extravagant expenditure, or by an equally

reckless remission of federal taxation. In either case the

effect would be felt not by the federal government itself

—

whose finances could hardly fail to balance in any case

—

but by the state governments, whose dividends out of the

federal surplus would probably dwindle. And further,

even supposing the federal government to be above all

temptation, the effect on state finance would be apt to be

demoralizing. A great part of each State's revenue would

come from a source wholly beyond the control of its

government, and liable perhaps to fluctuations for which

that government was nowise responsible. The blame of a

state deficit could thus easily be shifted on to other

shoulders; the Treasurer's financial responsibility would be

lessened, and the chief guarantee of economical administra-

tion be removed. These are criticisms which, since the

appearance of the Commonwealth Bill, have been so often

reiterated as to have become commonplace. It is now
generally admitted by the staunchest friends, and even by

the framers, of that Bill that these financial provisions are

insufiiicient, and would not prove satisfactory, from the

point of view either of the Commonwealth or of the

States.

(2) The second plan is the Canadian one, which

requires the federal government to raise, and pay over to

(2) Fixed *'^® several state governments, certain fixed

Federal annual subsidies ; not merely, as in the plan

just discussed, the casual surplus from year

to year. This plan, while it bears some resemblance to the

other, is free from some of the above objections. It gives

the Provinces a more assured revenue, and the Dominion

more definite obligations. But it is open in turn to

criticisms which have already been outlined on page 92.
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(3) The* third Mugg^nlipii im mni rertain c*x|n*ii«itc«

departiiuMitM Hluiuld bo tnmalMrrod from Um ftAte gorwrn*

menu to tlio federal goTeminent, with a riew d^ TnuMi^of
to abH4)rl»iiif( the federal rarenoe. Tbui

iHHmiM to iiiv(ilv<< an ioTerted idea of the

which Mlioiild guide the choice of subjecte for federal con*

trol. It iM beginning th«» adjiiMtnuMit fn>m the wrong Hide

—like the ProcruHtoiin plan of fitting tiie man to the bed.

The question whether railways or edooatkNi or juntice or

any other department Hhould l>e under federal control ia

really independent of the quention of financial adjoilineoiy

and dependent altogether on a. quite different qawliop,

namely, whether the administration of that departeient is

properly a matter of national or provincial concern. If the

answer to the last quention is in doubt, com^iderations of

financial convenience may of course turn the scale ; bat to

throw certain departments on to tht- ' '
! ^tremment

with the sole (or chief) object of tran>t>
.

tiie burden of

expenditure would surely be a nsky experiment. The
sentiment of state independence would be likely to take

alann at the proposal to transfer any departmenta to the

federal government except those which could not be eflici*

ciently adininiHtered on a provincial basis. The aouider

and safer system would be to mark out first the proper

departmental authority of the Commonwealth, and then to

build the financial adjustnienta on those foundations.

(4) The fourth plan remains, namely, to transfer to the

federal goveniinent, in whole or in part, the burden.of the

existing public debts of the several States, ,4, 5?ijmutnia
with, perhaps, a further prorision for taking ttoaoCDsbta

over—in certain events, in certain propoftiopa» and on

certain terms—debts hereafter to be incurred by the States.

A.HMuming (for the present) that the existing debts of

the colonies are such that the Commonwealth oould take

over from the several cokmiea an indebtedneaa, the interest

on which would (with the other liabilities taken over)

approximately compensate them for the hwsof the cnstocns.
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the preliminary financial adjustment could be effected in a

way which would be free from the objections urged against

the other methods. A glance back at the lawt few pages

will help to make this clear. The interest bills which the

Commonwealth would have to pay would dispose of most of

the unmanageable surplus and its attendant temptations

;

Conmionwealth and States alike would know the precise

extent of their liabilities, and would themselves be respon-

sible for meeting them ; and no invasion of state rights

would be involved, because taking over a debt—unlike

taking over a public department—means assuming liabilities

only, and not privileges. A State might well object to

giving up control of a department, but could hardly quarrel

with a proposal to give up an indebtedness.

This consolidation of debts, too, is desirable for its

own sake, on the score of economy. The Commonwealth
could undoubtedly borrow on better terms than any of the

States, and could before long effect a national saving which

has been estimated at from half a million to a million

sterling. Accordingly, debt-consolidation has always been

spoken of as one of the great ends to be attained by
federation, and when it proves also to be a means of

making federation effectual—a valuable part of the federal

machinery itself—it occupies a position of double strength.

Debt-consolidation must be, financial adjustment must be

;

and if the one end could be made a means to the other, the

difficulty of disposing of the federal surplus would be

solved.

It has sometimes been assumed that taking over the

debts necessarily involves taking over the great public

Debts and works which chiefly represent the sums bor-
Assete. rowed ; the idea being, apparently, that

liabilities and assets must go hand in hand. The idea is

right, but it hardly warrants the deduction. The assets on

which our public debts are charged are not any particular

works, but the consolidated revenues of the respective

colonies. In giving to the Commonwealth the power of
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nuting entlOBui and oUmt rorenoe, we giro it % large thmn
in thoMAMeU; and we may well give it al«o a large ahare

in the liabilitieii. Indeed, it maj eren be argved that in

common honeetj to our creditore, who have lent to oa on
the Aocuritj of oertain revennea, we ought not to make over

a great part of thote roTennea to a federal

without imposing upon that gorenuiieiii a
burden of liabilitj. The federal conealidation of

therefore, will not ueceiMitate anj additional traiurfer of

public works. The lands and works speeiallj appertainiDg

to the departments controlled bj the federal goremineBl

will of coume lie taken over by the Commonwealth, and

will prefluraably be paid for at their full value, so that the

States will bo at no loss in this respect. Bat no assets

need be taken over for merelj financial reasons the federal

powers of taxation being an asset amply snfBoienf for all

purposes.

It is said, however, that if the debts are coneolidated

without the railways the fact that the liabilitieii are

separated fnuii the assets will H|x)il the federal credit. Thia

would undoubtiHlly be true if the other assets of the

Commonwealth were not ample ; but if the Commonwealth
is given an adequate power of raising revenue, what better

security could the most captions creditor ask for ?

It has been assnined, in the course of this argninenti

that it would be possible, at the prenent time, by relieving

the States of all or part of their indebtedness, tooompensale

them for the loss of customs and exeiae revennea. The
truth of this assumption can easily be shown. The
Aggregate interest bills of the six AoatraUaB ookmiea

<abont £7,000,000) are almost exactly eqoal to the aggvsgale

cnstoms and excise revenues; and it has been reeently

pointed out by Sir Samuel ChriAth that the aaoali for

«ach single colony (exoepi perhaps Western Aoslralia) show,

and are likely to show for some time, an equally remarkable

<x>rrespondenoe. Though this correapondence ia perhapa

Accidental, and not based on any aoieiitifie relation, it ia
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none the less a fact ; and it affords a practical iilustrntioir

of the feasibility of this system of adjuHtmcnt.

It would thus be possible at the outset, by throwing^

upon the federal government the whole or part of the debt-

Putiir« burden of each colony, to find employment
Adjuatments. for the bulk of the federal surplus, and to

compensate the States for the loss of their customs and

excise revenue. It is probable, however, that the first

adjustment would not snffice for ever; that the federal

revenue would increase faster than federal requirements,,

and that a large federal surplus would soon reappear^

bringing with it all the old difficulties as to distribution. It

would probably be advantageous, therefore, if the

Constitution could provide that the federal government

might from time to time take over further liabilities from

the States in certain definite proportions. This would help

to obviate the need for undue direct taxation for state

purposes, and would also minimize the danger of the

unappropriated federal surplus ever reaching formidable

dimensions.

So far, we have only conside^red the state finances in

the aggregate, for the purpose of ascertaining what

Apportionment resources and obligations should be trans-

amonar states. ferred to the Commonwealth, and what

retained by the States. We have now to take the State*

separately, and look for an equitable basis for apportioning

among them the financial benefits and burdens of federation..

It is only by finding a basis of apportionment which will be

fair to each State in the proposed Federation that an

acceptable scheme of union can be reached.

The Commonwealth Bill provides in effect* that the

whole expenditure of the federal government shall be

The 'Com- charged against the several States in propor^

monweaith ' timi to population ; and that the share of each

State in the annual surplus shall be ascer-

tained by deducting the amount of expenditure so charged

^Ch. IV..8. 9.
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that State.' Ill othi*r words, tba FPriMr <>

State iM to bo returned to that State, 1 durtioii, on a

population bajtiN, of a prop vvhol^ fedarml

expcMiditure. Power im, ii . the Fedc>nil

Parliament t4) alter that baaiii if it should nee fit.

The dofi*ctji of thin Hchenii* hare been pot

by Sir Sainuol Griffith (among others). Hepc....: ..: ::_:

the HumA tu'tually expended for the benefit of eech Stat^

have no noceMuy connection with
]

^n, and thnt

'many of the expenses of federal a^l; -..atiim may be
heftriest where the people are few.* He further nhows

that this mode of char^^n^ the expenditure would (on the

basix of the exiHtin^ provincial tariffit) throw the whole cost

of federation, and Homethin^^ more, n|K>n Victurta

whilnt QneenHland and WeMtem AuHtralia, instead of

tributin>r» would be in pocket by the transaction. Of
course*, Sir SanuiorM fibres would be altered if a federal

tariff were taken an the basis; but similar inequalities

would appear, no matter what the tariff miffht be, as loa|r

as the whole federal ex|)enditun* was rlmri/tHt airainst the

States on a population baMiK.

A much l>etter baKiA, and one which kimiim to be at

sound, logical, and fair, has been Huj^^ted in a paper

by Mr. J. T. Walker at the Bathurst Con- TlM*Ooa-

rention of 189*}, and emlHHlie<l, with Hlight -iuiUaJ ITr-^
*

modifications, in the report of a Hpecial committee of the

Convention.' This basis, styled by ita sponsors the 'com-

> Ths bill dafiiMt tiM prindpks spoa whkh Mm rtrsMM nkmd ia ssdii

8Ut« abottUl be eonpstwl. PSrtioikrijr. it pmriilat llMt, viMa fswb
hsv« |Mid fluty in out 8tst« sod sfUnrmrda bMttsxportsd lo uwClMr, ssoll

duty is to bs cradilsd to Um Isttw Sisls. It woafctpobsb^bsi|>
for •totistiesl parpcwi. to tlatlaa s frr iiMpMlora sluif lbs batifara «o

ths main intor-stato bigbvsyi.

• Univmsity KxtMsioa Addrws, ISBt.

^ Tbe psptr sad riport smbody oUmt priadplw—for laslsaos, ibal of

fodwmtaag tbo rmilwayt. Hart, bowsvsr. il witt bs saoafb I»<Im1 wlib

tbs inmsliiini for spporUoniag rrPHiM sai

HUtM.
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mercial basis/ follows the Commonwealth Bill as regards

the mode of ascertaining the amount of federal revenue

raised in each State. As regards the mode of charging the

expenditure, however, it introduces a new principle. It

recognizes two classes of federal expenditure, and provides

a distinct mode of apportionment for each. The new or

-additional expenditure of the federal government {e.g., the

cost of the Federal Parliament, federal courts, &c.) is to be

debited against each State on a population basis. So, also,

is the cost of certain services (viz., defence, ocean lights,

-&C., and quarantine) which are of such a kind that expendi-

ture incurred in any one State benefits them all. So far the

provisions of the Commonwealth Bill are not departed from;

but the important departure is now to come. The great

bulk of the federal expenditure—representing expenses of

which the several States have been relieved, and which are

of such a kind that the items spent for the benefit of each

State can readily be ascertained—is to be charged to the

States tchich have received the benefit. In other words,

-expenditure which is for the benefit of one State is to be

-charged against that State; expenditure which is for the

benefit of all is to be charged against all on a population

basis. Or, to put it in yet another way, there would be a

pooling of the net revenues only from each State, not of

the gro88 revenues. On this system the federal govern-

ment would be the 'quasi-banker' of the state governments,

And its duty would be

—

(1) To credit each State with the revenue raised in

that State.

(2) To debit each State with theexpenditure incurred for

its benefit, (including, of course, the interest paid on its share

of the consolidated debt) and also with its proportion of those

t$pecial services which are charged on a population basis.

(3) To strike periodical balances, and pay to each

State any surplus owing to it.^

* Mr. Walker raggestfl farther that in the event of a deficiency the
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The effect of this •^•loiii woold be thai Mich &uu* wuakl

^t hack (in M»rvioet or cmah) iU own, la«i a jwr eapiia coo-

tribution (eetunated at fire Mhillingn a head) for the additional

cost of federal goTemment and for certain iipeciaJ eenrioea,

AgainNt thia each State would certainly he able to effeol

tome KairingM in the oo«t of itii provincial goTemoMmt, and
would aleo thare in the RavingH due to con n of

4ebt4i and departmentii. Tho net result would j ,\ )«

that the whole cost of AuKtralian government wmuM be

actually lesii than at preeent.

Many details need to be elaborated m connectum witii

thia Bchame, as, for instance, whether the raihraya slioald

be federated, whether the whole or only part of the stale

•debts should be consolidated, and so forth. But, perhaps,

it is not too much to say that the 'commercial basis'

shadows forth the true principle of adjusting the benellta

and burdens of federation among the several States.

Enough ha8 perhaps been said to point to the cooolo*

aion that the financial problem is no more incapable of

Holution than any other of the many pro*

blems involved in federation, and thnt it will

be possible to reach an adjustment on lines equitable to all

the colonies. Perhaps the chief conclusions of thin Miction

may be summed up as follows >—

(1) The federal government should bo given definite

obligations commensurate with ita probable revenne, eo that

the dangers arising from a large unappropriated eorploa

may be avoided.

(2) Debt unification, deairable fur its own sake, is also

the beet means to effect this object

.

^latsBsboaU bscaOsdapoa lopayt baiUitewMld W i> ytass|ir —mHi

faolory. liuU rtUaoot mn b« pkoMl oa a wptitm wWMi lavshrM Isvtas

apoQ tlM itato govwaaMata-HUi axptdtaat aiBtriag «f * ssaliiUiir laMS.

Bsridw, tiM ooloaks mn aoi Uksly to giv« UmCn— liSwiilUt rvf« kimmrkt

teiaeor«lsbtooaUMirlMlMlt It wiU U Um ilaty sf ll» fidM»l

VMat to MS that tiMrs is ao Jsaolwny i or, if iWrt dMald W a

to BMtt it by fwknJ tasatioa.
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[o) Federal expenditure should be cliargtil against the-

States benefited, where that can be ascertained : in other

cases it should be charged against all the States on a popu-

lation basis.

§ 8. The States.

The constitutions of the States composing a federated

Australia are ready made, in the shape of the existing;

state Con- constitutions of each colony. These will,

stitutions. presumably, be interfered with as little as

possible by the Federal Constitution. Certain departments

will disappear from the state governments; Postmasters-

General will be missing from the state Cabinets ; budgets

will be a good deal altered ; the eternal ' fiscal question

'

and several other fields of state legislation will be gone for

ever ; but otherwise the change from Colony to State will

cause no break in the several administrations. The state

governments, in fact, will retain all the powers they now
have, except such as are expressly taken from them by the

Federal Constitution.

Powers may be taken from the States in two ways

:

either they may be vested (exclusively or concurrently) in

Prohibited the Commonwealth^ — translated, as it were.
Powers. |.y g^ higher plane ; or, without such transla-

tion, they may merely be prohibited to the States, and thus

extinguished altogether. The powers to be vested in the

Commonwealth have already been dealt with, and the

prohibitions which they necessarily imply are obvious

enough ; it remains to be seen whether any further

prohibitions need be directed against the States by the-

Federal Constitution.

It would be hard to argue that the Federal Constitution,

regarded as a federal constitution pure and simple, has any

* Powers vested exclnsively in the Commonwealth will, of coarse,

immediately to be exercisable by the States ; powers vested in the

Commonwealth concurrently with the States will continue to be exercisable

by the States until such time as the Commonwealth chooses to exercise

them. See p. 178 belovt*.
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ncr.i to . ..M< .rii luolf with this laeoiid dan of |ir< hii>iii -{.v

Hui tli«- I iut< il StttU'M huM set the example of im<ir|Minttiii^

in the Fmlural CoiiMtitution a kind of MecUnitioo of right*'

to protiHTt the citisena •gmimt iboaei oo the pari of the

Mtate j<ovemtiiente. The idea, of ooone, is thai by

embodying the«o rights in thu fundamental Uw they are

better lecarod than if i\wy were left to the mercj of etate

legialation. It is an interference with ttate righte, on behalf

of popular rightii: an interference nndoabtedlj jostifinlilc*, if

necessary, but if not necessary, better dispensed with. If

we look through the list of such prohibitions in the

American Constitution, we shall find that few of then need

trouble us. Some—such as the prohibition against titles

of nobility—seem trivial ; others are already amply

to us. The solitary example to be found in the

wealth Bill is the provision that ' a State shall not make
any law prohibiting the free exercise of any religion.' It

may well be doubted whether even this was

Some structural changes in the state

there will of course be ; and chief among them, perhaps,

will be the change in the nature of state smm
Vice-royalty. The position of the Queen's Oofenwrm.

representatives in the Provinces of a 'FederatioB under

the Crown * has been touched upon in connection with the

Canadian Lieutenant-Governors ; but it needs to be further

dealt with here.

We know of course that tlio Queen is the noodnal

source and fountain-head of executive power thron^iovl

the Empire. In every State of the Commonwealth of

Australia (whilst it remains under the Crown)

acts must, unless we break with all ourconstttotioBal

be done in the name of the Queen ; and there must, therefoiey

be in each Sute a Viceroy* —a representative of the Qaeen

—from whom such acts must emanate Bot it does noi

>TlMwonl «yiovoj'itwftl thrat^hoeiia sa Isif

oMMi tiM rapoiilory of vio».rt|d

powon ara DMMMrily rvpoMd in Ml
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follow that this Viceroy—the nominal executive head of

the colony—need be appointed by the Home Government

;

nor even that the Vice-royalty need be vested in a single^

individual. There is no reason why each State in the

Federation should not have as complete a control over this

part of its constitution as over any other ; why each State

legislature should not have power to decide how the^

Viceroy of the State should be chosen, and whether such

Viceroy should be an individual ' Governor ' or a corporate-

body^-either distinct from or identical with the Executive

Council.

Before discussing how the office of State Governor

should be dealt with, it is necessary to be quite clear as to»

Office of the duties which the Viceroy in a State will

Governor. ^^ve to fulfil. We know that the Governor

of a British self- governing colony has a double capacity^

In relation to the colony itself, he is somewhat in the

position of a constitutional monarch. In relation to the

Imperial government, he is a servant of the Crown, holding-

an appointment from the Colonial Office, accountable to it,

and actmg under its instructions. As an Imperial officer,,

his duties are to obey orders and to safeguard Imperial

interests. As local ruler, his duties are chiefly to ' reign

without governing ;
' to choose advisers having the con-

fidence of Parliament, and to be guided by their advice

while they retain that confidence ; subject always, of course,

to Imperial instructions.

But when a federal government is interposed between

the Empire and the colony—so that the colony, instead of

In a Federal being a direct dependency of the Empire,
Dependency, becomes a component State in a federal

dependency—the position is somewhat changed. There

will be no further need for even a nominal control by the

Imperial government over the individual States, seeing that

Imperial interests will be fully protected by the control

exercised, through the Governor-General, over the Com-
monwealth. State administration, when confined to local
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Bu no longer be a nuUler of Inperal eooorrn;

aiK. will no lonf<er be any letiifeclofy reMon wlij Uie

tate Viceroy fthould be appointed by, or reaponnble to,

the Imperial goremroent. This haa bean **'*^*—

^

is tlie

oaae of Canada, where the LieoleBani-OofeffBon of Uw
Provinoea are appointed by, and act onder ii

from, the Dominion (JovoniiniMit.* But the

aa we have seen, \» inconMiMt^mt with true faderalinn; ii ia

baaed on the aaaamption that the Prorineea are d$pmdmti§§

of the Dominion. Surely the proper pUui ia to allow tlw

Parliament of eaoh State to provide for the appointoMOi of

the Queen's repreaentative in that State. Thia ia tiM

method chosen by the Commonwealth Bill. The Bill, bow*

ever, goes farther, and rather unneceMarily lay* it down

that ' in each State of the Commonwealth there i&hall be a

Governor.' A Viceroy in each State there moat be, aa the

nominal source of executive authority; but the Federal

Constitution need not concern itself whether the State ahall

entrust vice-regal powers to an individual, or to an execntiTe

council, or to any other body. That is a matter in wlueh

each State may well be left to its own devicea.

The position may be illustrated by reference Id the

'veto power'—the Crown's right of refusing aaaeot to

legislation—the occasional exercise of which miiiaiiiwi

is perhaps the moat oonapicnous inatanee of ^^^ 'Vito.'

the control now exercised over the coloniea by the Imperial

government. When Federation takea ph^e, the Imperial

government will retain a veto power over fid§rml legiiln^

tion, though of course the power will rarely, if ever, be

exercised. But there will be no need for an Imperial veto

on state leginlation, becanae a Stale—under the Federal

Constitution—can only deal with matters of internal ad*

ministration. There is no Imperial veto over the kwa of a

Canadian Province; and there need be none over Ihoae of an

Australian State. Clearly, however, we most not

the Canadian plan which givea to the federal____
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itsell .1 >» iv over provincial laws. We ouj^ht lu uvugnizo

the principio that the States have a right to pass any laws

which the Constitution allows them to pass. Let each

State, if it pleases, entrust its own Viceroy with a veto

power; but let that Viceroy be responsible to the State

alone, and bound by no outside instructions. For the rest,

the only veto needed is that of the Federal Supreme Court

;

a judicial veto upon unconstitutional laws. Neither Empire

nor Commonwealth need concern themselves with the laws

])a.ssed by a State, because state laws are powerless to

transgress the Federal Constitution.

The upshot of this argument is that each State ought

to have full power of administering its own affairs, passing

its own laws, and amending? its own constitu-
CJonclualon.

. , , , , ,

tion, subject to no control except the control

-exercised by the Federal Supreme Court in its work of

interpreting and enforcing the Federal Constitution. This

is a principle which is of the utmost importance to the

smooth working of the federal system. It forms the

groundwork of the American union, and it is just as appli-

cable to a Federation ' under the Crown ' as to any other.

The ' representation of the Crown ' in the States ought to

be no more than a legal fiction, and ought not to carry the

least implication of any power of control exercised by the

government of the Commonwealth or of the Empire over

state legislation or state administration.

The whole contention may be summed up thus : We
have three grades of governments—the sovereign Empire,

Emoire Ck>m- ^^® dependent federal Commonwealth, and
monweaith. the component States of the Commonwealth.
*"*

The relation between Commonwealth and

States is defined by the Federal Constitution ; the two sets

of governments are co-ordinate, and the States are not

* dependent * on the Commonwealth, as the Commonwealth

is on the Empire. But neither ought the States to be

'dependent* on the Empire, except through the medium of

the Federal Constitution. The ' dependency ' relation is an
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external relation, and therefore oonoenia oafy th» CoButB^n-

wealth an a whole, not tho individual Slalet. TIm eix or

•eren ' painters ' are not cut, bat are woven into a tingle

federal cable—a cable which is made ^mI noi to th$ 8lalai^

htit to the Commonwealth.

Phe Federal Conetitation need not oooeem itaelf with

liiu direotioo in which the etate ooniiitMtiuua will need to

be modified. That is a qoailioo wUoh aadi jpomm or

State will bo able to solre for itwlf. All

that need be done ie to leave the Stales free to

own constitationa. All the coUmtee already

powers in this respect ; bat probably under a

these powers mi^ht be extended, and the States given foil

control over their own local institotions, withoul the

reservation of any veto power on behalf of the flnTiiiiiiUMil

of the Commonwealth or of the Empire. Seeing thai the

States will be powerless to overstep the limits of the Federal

Const!tntiuii, there is every reason why within those Kmite

they should be wholly anfettered.

We need not suppose that sweeping changes in the

state constitations will immediately follow. There is indeed

likely to be some modification in the office of Qovemor as

regards appointment and possibly also as regards hmetJoos.

These may or may not lead to other important changes. AB
that we have to do is to leave the door open, so that when
a change is needed it may be made. Amongst other

changes, we may perhaps anticipate a rednetioii in the

numbers of our state legislators ; thongh not, probably, lo

a marked extent. A State Parliament—with control of

hmds, works, industry, justice, and indeed the whole range

of provincial government—will loee little of its faBportanee

and none of its dignity ; and it will probably gain in nse-

fnlness by being relieved of the hop^ess task of tiying lo

do national work with provincial maddnsry.

The existing laws of each State will of contse remain

in force, after federalioii, exosfi so far as ^^ ^^^
they are over-ridden by the Federal Consli*
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tution itself or by laws of the Federal Parliament. So, too,

the laws which may thereafter be passed by the Parliament

of a State will be good unless they conflict with the Federal

Constitution or federal laws. As between the Common-
wealth and the States, all possible subjects of legislation

will fall into three classes : (1) subjects on which the

Commonwealth has no power to legislate ; (2) subjects on

which the Commonwealth has concurrent power with the

States; (3) subjects on which the Commonwealth has

exclusive power. Where the Commonwealth has no power,

the state laws and legislative powers will (except to the

extent of any special prohibitions) remain unabated.

Where the Commonwealth has concurrent power, state

legislation will still be good except so far as it may be

inconsistent with federal legislation; that is to say, the

existing laws of a State, or the new laws which it may pass,

will be good unless and until the Federal Parliament

legislates on the subject, and will even then remain good

except in so far as they conflict with the federal laws. To
the extent of such conflict, of course, the federal law will

prevail over the state law. Lastly, where the Common-
wealth has exclusive jurisdiction, the legislative power of

the States will cease altogether. In all cases the real test

of a state law is the same : Does it conflict with the Federal

Constitution or with a federal law duly passed in pursuance

of the Constitution ? If so, it is utterly void ; if not, then

(assuming of course that it does not conflict mth the

constitution of the State) it is good and valid. Observe,

that if a state law is found to conflict with the Federal

Constitution itself, there is an end of the matter ; because

no question can arise as to the validity of the Federal

Constitution, which is the supreme law of the Common-
wealth. But if the conflict is only between a state law and
a federal law, there may still be a question whether the

federal law is one which the Federal Parliament had power
to pass. If the federal law is not such a law, it will itself

be void, and of course the state law will stand.
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It IN probttblo thjit at Um ootMl tiM AoAimiiao Com-
monwoalth may not inclnde all the AoitrmlMiMi or evm all

tho AuHtralian colonion. Tho Conititntion

should therefore oertainlj |>roTido that the

fiTO mainland ooloniea, and abo
New Zealand, Mhoald» upon adopting the Conelitotioo, be

admitted mthout parley a« States of the Conmoowealth.

Wider powem of admitting new States will, however, be

noodod. Any outstanding colony may be sobdiTided, and
the biu Reek to be admitted as separate States. Or a Stale

in the Commonwealth may ask to be split op into two or

more States. Or again, two or more States may aek to be

amalgamated. Or kstly, territories not at present eon*

templated—such as Fiji or New Qnin— might seek

admission, either as full-blown Stales w M dependeel

torritorios. The Commonwealth should have power to

accept or reject overtures of thin kind ; and tberelbre tho

Federal Parliament may well bo authorised in geoetal terms

to admit new States upon such conditions as it may think

fit to impose, and to make Uws for the provisional govern-

ment of any territories which may be aeqnired by the

Commonwealth.

It is not unlikely that the bonndaries of the Statee

wV uh are now for the most part where they were drawn

«> .1 ii a ruler two or three

may need re-adjustment. Of course no trans-

for of terHtOTj from one Stale to aiiolher« aad no sab»

4liviHion or amalgamation of fltalei, ooght to lako place

without the consent of the Parliaments of the State or

States directly concerned. The most fnndamaBttil and

essential of state rights is the right of eaeh Stale to ha own
territory and its own organic identity. Nor on the other

hand ought the States to be allowed, withoat the

of tho Federal Parliament, to split np or to eoalesee, or

to alter their bonndaries—a process which might serioasly

change the character of the FederalioD. Bot the Federal

Parliament should have power, with the consent of the
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Parliaments of the States directly concerned, to effect any
alteration of the kind.

§ U. The Federal Cajntal.

In a federated Australia, there must almost of necessity

be a federal capital—a fixed seat of federal government.

A Fixed Of course some of the old Confederations had
Capital. peranibulatory ji^overnments, which sojourned

at each provincial capital in turn. This was the case even

with the first Continental Congress in America. That

Congress, however—mere council of delegates though it

was—found its homeless condition both undignified and

inconvenient. In the case of a true Federation, where the

legislature expands into a powerful two-chambered Parlia-

ment, and where there are permanent executive and

judicial departments, and all the cumbrous machinery of a

great national government, this caravanserai system would

be simply impossible.

Granted then that there must be a fixed capital, where

is it to be ? Fortunately, this question need not be

definitely answered until federation is an
Choice of Site. .

accomplished fact ; it can well be left to the

choice of the Federal Parliament. Indeed, it would be

difficult—as well as invidious—to choose the best seat for

the federal government until it is known what colonies

will be comprised in the initial union. But though the

question need not be settled until the Federal Parliament

has come into existence, the principles on which the choice

ought to depend may well be discussed beforehand.

That the site of the capital should be central, accessi-

ble, defensible, and healthy are commonplaces which have

already brought into the lists a goodly number of claimant

cities, towns, and villages. To narrow the choice down,

perhaps the first and chief question to be answered is:

Ought, or ought not, one of the state capitals (for instance,

Sydney or Melbourne) to be chosen as the federal

capital ?
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Thore sro ary^monU and exaraplaa on biich vide* of

tbiii qaettion. Tu pliicv the politioAl centre At Aoommeretal

centre woald offer facilitiea to actiw nao of hoiinoM who
as a clan are capable man—Co take a share in the goveni-

ment of the country. To pbce it b a site apart woald tmd
to uticourage a class of profoHional politicians—a tendeoey

in which evil and good are perhaps mixed. AipUBt tlM

choice of one provincial capital rather than stiofh>*r mm the

seat of fodoral government is a delicate task.

Rut the chief argnmeut against ehoosinK the capital

of a St4itc for the capital of the Commonwealth i« that the

seat of the federal goyemment otight to be a
on neutral territory, and not dependant for

protection, in tho exercise of its doty, <in the laws of a
single State. For thin reason—forcibly Htated by Msdrt*^

in No. XLIII. of the FBderaUsl-^he United States Conali-

ives Congress power to take orer (with tha aaMBBl
Mates ooncemad) a federal district not aseaadiag tan

miles sqoare, to make it the seat of the United Stalea

government, and to exareiae axoloaiTe aothority owtr it.

This was done, and the federal district of Washington,

where Congress meets and the hcadqosrten of the govatu*

ment are fixed, is accordingly beyond the jurisdiction of any

8tate and subject only to federal law.

The American example has bean foUowed in most (if

not all) of tho South Americsn Federations ; but not in any of

tho three great Federations of Switserlsnd, Canada, or

Oonnuny. The Swiss precedent, however, is hardly a safe

gnide, owing to the wide difference of political

In Canada, it was probably thooght that the p^reat

given to the Dominion goremment renden^i the

precaution unnecessary. In Germany, the basis of tha

onion—which gave the PresidaBpy of the Bmpire to tka

King of Prussia—made it a foregone eonelnaioa that tka

Pmssian capital should bo tho (German capital. Bat im

Australia the arguments of Madison dasarra great weight;

and it will probably be best to sat apart a nuitablo frdoni
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territory for the seat of the Australian government. If so,

the existing capitals would clearly be excluded ; since it is

impossible to suppose that any State would cede its metro-

politan district—containing a third of its population and

perhaps more than a third of its wealth.

§ 10, Amendment of the Federal Constitution.

The importance of the amending power in a Federation

is obvious when we remember that amendment of the

The Golden Federal Constitution is the highest expression
Mean. ^f ^\^q y^\\ ^f i]^q sovereign people of the

Nation and the sovereign peoples of the States. All other

authorities—state governments and federal government

alike—are beneath the fundamental law of the Constitution;

the amending power alone is above that fundamental law

—

is in fact, in the last resort, the real legislative sovereign of

the Federation. On the proper adjustment of this power

—

on the avoidance of the opposite faults of over-rigidity and

over-elasticity—may depend the acceptance of the Consti-

tution by the colonies, and its stability if accepted. If

amendment of the fundamental law is too easy, the colonies

will be shy of entering into a compact which may afterwards

be altered to their disadvantage ; if too hard, the pressure

of national development may break what it cannot bend.

The problem is to find the golden mean which will adequately

secure state rights whilst allowing fair scope for constitu-

tional development. The reproach of the United States is

that amendment of their Constitution is next to impossible:

they are hide-bound by the letter of a law which is all but

proof against expansion. Canada, again, has hardly any

means of constitutional amendment except by asking help

of the Imperial Parliament. Switzerland and Germany, on

the other hand, incline rather to an excessive elasticity-

Let us now turn to Australia.

Of course the Constitution of the Commonwealth,

being an Imperial statute, will technically speaking be

^like the Canadian Constitution) amendable by the British
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FarlUunent. W« may, lioiref0r, rati aMnrod Om^^ omx
pMMd, it will newer agmin be neddM wilh by tJb BlrMili

Parliament except at the urgent request of

the Commonwealth and the StalM. But
we thall not be content (aa Caaads waa) with a <

which we cannot amend for ounelfis; wa wiah to prorida

for ita amendment, in soma waj or other, al the haada of

the Australian people. We want our Conatttatkm to be
our own to do what we like with ; and though of courMtlie

BritJHh Parliament cannot formally abdicate tta power of

amendment, that power can then be rirtnaUj neglected, ae

one which hardly any oonceiTable circumiCaiioea woold be

likely to bring into lue.

What then Hhould be the Australian prooeei of

tutional amendment, consistent alike with federalism,

state right4<, and with progress f

In the fintt place it is clear that every part of the Coo*

stitution netnl not be equally open to ameodmeoi. It ia

\rery usual in a Federal Constitution to im*

pose special retitrictions on the amendment of

particular clauses. For instance, the America

absolutely forbade the amendment of certain clinsei before

the year 1808 ; and it still provides thai no Slate, wilhonl

its consent, shall be deprived of its eqoal soflrage in the

Senate, or have its limits altered. The German ConstitatMa,

too, forbids the amendment, without the consent of tlie

States affected, of those provisions which seenre rights to

particular States. There is, therefore, precedent^ as well aa

reason, in favour of safe-gnarding certain fundamental stale

rights by forbidding amendments directed agaiasi Iheoi

nadess with the consent of the States oonoenied.

If, however, the territory of each State, iU basis of

representation in each House of the Federal Farliamenl»

and perhaps a few other important state

rights are protectecl in this way against the

possibility of infriny^inent, there will be no need of

excessively stringent proceiui in respect of other



184 TBB COMING COMMONWEALTH

tional amendments. It will probably be enough to ensure

that all such amendments shall receive the assent in some

form of a majority of the Nation and a majority of the

States. The Commonwealth Bill accordingly provides that

all amendments must first be passed by an absolute majority

of both Houses of the Federal Parliament, then submitted

to Conventions elected in each State, and not finally assented

to unless approved by a majority of such Conventions, and

unless the people of the States so approving are also a

majority of the people of the Commonwealth.

This arrangement of Conventions, however, smacks of

the system of indirect voting by which the American Presi-

The dent is elected, and seems likely to serve no
Referendum, other end than to enable a minority some-

times to outvote a majority. A simpler and better plan

would be to adopt the Swiss mode of ratification, namely,

to take a Referendum in each State, and to require for

acceptance an aggregate majority of votes, as well as

separate majorities in a majority of the States. We are

already committed to the Referendum to decide upon the

acceptance of the Constitution in the first instance ; and it

seems equally applicable to subsequent amendments of the

Constitution.

§ 11. Conclusion,

The scope of this chapter has been confined to

the constitutional aspect of federation, because that

_ is the aspect which most needs discussion
Importance ,. • •

of the just now. It 18 impossible to over-rate the
Constitution, importance of beginning our national life

with a Constitution as nearly perfect as possible, in order

that the federal machinery may run smoothly from the very

start. It is easy to exclaim airily

—

For forms of government let fools contest

—

That which is best administer'd is best

;

but it is not so easy to ' best administer ' a bad system.

Even good workmen sometimes complain of their tools

;
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and it ii an exploded beretj to tkmk thai tho rolo if cHhm
wiae in politioa. The better the Aoatraliaa CoMlilalioa is»

the better chance will the Aostralian people have of reap-

ing the full benefit of nationhoods

Bot though the Conatitatioii is nmoh, it moat not be

•nppoeed that it is eTerjthing. It is, in itaelf, merely the

means to an end ; merely the dead mechan-

ical framework of national nnitj. The life

and eonl of the onion most be breathed into it by the people

themielTet. When a Constitution has been

adopted, the work of Australian union will haTe

not finished. The nation will be a nation, not of

and sub-clauses, but of men and women ; and the deetiny

of Australia will rest with the Australian people rather

with the Australian Constitation. The woHc now in

—the making of a Constitution^is great and important

;

but it is the beginning, not the end.
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ence on American Ck>nstitution,

59, 62, 63.
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192 nroix

SpMiUh-American Federations—104

BUatenbond ~ flefined, 18 ; early
oonfederations were, 18, 53, 55,
96.

State—unified or consolidated, 16,

17,22,24 ; large and small, 16,20.
SUte right«-15, 22, 25 ; in Nether-

lands, 54 ; in America, 59, 65, 66 ;

in Canada, 82, 86, 89. 141 ; in
Germany, 98, 102 ; in Australia,
141, 155, 179.

States in a Federation—15 ; repre-
sentation of, 31 ; American, 23,
27,59, 66, 173; Swiss, 71, 77;
Canadian, 83, 89.

Australian : constitutions of,

172 ; prohibitions upon, »6. ;

governors of, 173 ; assent to laws
of, 175 ; not dependencies of
Commonwealth, 176 ; amend-
ment of constitution, 177 ; laws
of, ih. ; admission of new, 179 ;

boundaries of, ib.

Stevens—Sourcen of the Constitution
of the U.S., 56, 57.

Switzerland—early history, 19, 33,
48, 70. Federation of, 71 ; Can-
tons, ib. ; federal Parliament,
72 ; federal franchise, 73 ; repre-
sentation of States, 32, 73, 127 ;

federal Referendum and Initia-
tive, 74, 134 seqq. ; federal
executive, 74, 148; Federal
Court, 75 ; Confederation and
Cantons, 77 ; finance, 78 ; citizens,

79 ; amendment of Constitution,
79, 182.

Sydney— 180.

Sydney Convention (1891) — 115,
117; debates of, 132.

Tasmania—separation of, 113; joins
Federal Council, 115; passes
Federal Enabling Bill, 118; as to
finance, 158 ; admission of, to
Federation, 179.

Thirty Years' War—49.
« Treaty theory '—26.

U.
Unification—distinguished from fed-

eration, 16; alternative to fed-
eration, 21, 22; not suited to
Australia, 111.

United Provinces of the Nether-
lands—60-54 ; early history, 50;
Union of Utrecht, 62 ; ultimate

independence, 33, 53 ; weakness
of union, 53 ; later history, 64 ;

duration, 35, 54.

United States of America—early
histoiy, 67 ; American colonies,
ib. ; Contincnt^il Congress and
Declaration of In(le{M>ndenoc, ib.;

first Confe<leration, 19, 58, 124 ;

PVleral Constitution, 58 ; States
and territories, 23, 59 ; Congress,
60 ; represenUtion of SUtes, 31,
60; President, 61, 101, 148;
separation of legislature and
executive, 63 ; finance, ib. ;

federal courts, 28, 64 ; Nation
and States, 66, 176; secession,

34, 67 ; finance, 67, 162 ; citizens,

69 ; amendment of Constitution,
25, 69, 182 ; development of

,

Constitution, 70.

Influence of, on Canada, 82

;

on South America, 104, 106.
I Compared with Switzerland, 70,

I

72, 73, 75, 76, 77, 78 ; compared
! with Canada, 84, 85, 86, 87. 91 ;

I compared with Germany, 101.

Utrecht—Union of, 52.

Venezuela— 105, 106.

I

Viceroy—of State in colonial Federa-
I tion, 174.

Vincent, J. M.—StaU and Federod
Government of Switzerlandt 48,

70, 77.

Victoria—separation of, 113; joins

,
Federal Council, 115; passes
Federal Enabling Bill, 118; as to
finan(-e, 158, 169.

w.
Walker, Mr. J. T.-157, 169, 170.

Washington—Fe<leral City of, 181.

Washington, (ieorge—58.
Weakness of fe<leral tie—33.
Western Australia — 113; joins

Federal Council, 115; passes
Federal Enabling Bill, 119; as
to finance, 1.58, 169.

Westphalia—Peace of, 49.
' Wilson, Woodrow—7%« State, 93,

100, 101.

WUrtemburg—96, 98, 99.

Y.
Year-Book of Australia—159.

Z.
: Zollverein—see Customs Union,
I Zurich—49, 71
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WHILE THE BILLY BOILS
STORIES.

AUSTRALIAN

By Henry Lawson.

Author of In the Days when the World
was Wide.

Fourth Thounand, Croitm SiH)., doth, ;/

top, urith eiijht full-page platen and
vignette title by F. P. Afahony,

5«. ; postfrtt^ 58. 6d.

CONTENTS.
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The Bush Undertaker
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Coming Across— a Study in

the Steerage
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No oUmt AtttttmliMi writer wo
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— 7*A« Argmt.
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P^IIUook
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AatUAlimAUf«.'*-r^ A
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itt tho fotwo A tottol hktory t Md. tMlly* It b a kMk of

all AattrtUtitB rtodta ihoald ttol proad to Hdak i

by a eoaipotriol.''-atopo IfitotML

•« Wo aatbl oatily fill ttrwal pt«t» af fit
wtaiyiag tho itodtr.**— fAt QataMlaidtr.

** Thoy form tho oMot oxoolloat tad, la a Utanry Ma^ liw mhI
UoltloM, ttt of doUaoatkat of bath aad baekklotkt lilt wktoh
hat yal bota prodaood la Aattralla.**—XMi)p
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PRESS NOTICES of " WhUe the DiUy BoUh " (continwd)
** Ita pages give na Australia in a hundred phases of character, of

epiMde, and of scenery. He is gi^^c^* indeed, who knows his

Australia as Lawson knows it."

—

Bathumt Free Prew.

*• The author tells a story in the most effective way. He wastes no
words ; but, using the most fit phrases, he makes vividly clear

what he wants the reader to apprehend."

—

Maitland Mercury.

*' Bush sketches, all written closely and tersely, and all painting
pictures so wholly true to nature that in his mind's eye the
reader can see the two selectors leaning over the slip-rail, yarn-
ing. . . . "

—

Melbourne Sportninan,

" The great world that peoples the bush, good and bad, all touched
with the touch of actuality, which can only come from the man
who has lived through that of which he writes."—5yt/ncy Mail.

"Mr. Lawson hsus taken the swagman by the hand and has intro-

duced him to the English-speaking public."—Sydney Freeman's
Journal.

** Lawson is a true son of the Australian bush, a genius to the
finger tips."— (Jundograi Times.

••The book is bright lively reading in every page it contains."

—

Tasmanian Mail.

••Raises Mr. Lawson at one bound to a place in the foremost rank
of typically Australian writers."— 6'o?//6ur7t Post.

" Every skdtch breathes of reality, and is instinct with truth.

—

Free Lance.
•* It throws a strong, vivid flMhlight upon Australian life, and the

literary photographs which are thus presented to the mind
must do much to correct false, and create fresh, impressions of

Australian life."

—

The Champion.
•' He exhibits no small capacity of humour and pathos.

—

Melbourne
Leader.

" We have no hesitation in saying that it is the best collection of

short stories ever brought out in this colony."—i/ew/eay Argus.
" The volume is most captivating reading."— Jfat'^/aTirf Mercury.
•* The book is Australian to the core, without the faults ot the

ordinary tepid Australian Literature, with which we are, alas,

too often afflicted."— i/acifcay Mercury.

As Marcus Clarke has written the greatest Australian novel, so

Lawson has penned the best collection of Australian Stories."

—

Dvngog Chronicle.
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PRESS NOTICES of * When the World was Wide" {contiuurd.)

••There are grand songs in it, with a cheery swing, that are full of

the odour of the gum bush, that are resonant with the sounds

of Australian Mie.*'—Sydney Stock and Station Journal.

THE MAN FR01«rSN0WY RIVER AND
OTHER VERSES.

Faterson (''The Banjo''),By A. B.

EUvenlh thouBand, toith jtortrait

vigfuUe title. Croicn Six>., cloth,

top, 6s. ;
post free, 5%. 6d.

ail''

ENGLISH PRESS NOTICES.
** At his best he compares not unfavour-

ably with the author of * Barrack
Room Ballads.'"— r/ic Tiynei.

•'He shows real poetical power."—PaW
Mall Gazette.

"These lines have the true lyrical cry

in them. Eloquent and ardent

verses."— Spectator.
" It has the saving grace of humour ; a

deal of real laughter and a dash of

real tears."— T'Ae Scotsman.
**,We turn to Mr. Paterson'a roaring

muse with instantaneous gratitude.
—Literary World,

** The poet has also a note of pathos, which is always wholesome.'*

—

Olwiyow Herald.
The material ia new as the treatment is artistic."—^/ocX; and

White
•'True poetical spirit, keen observation, and a capital swing of

metre in this interesting volume."

—

Manchester Courier.
•• Mr. Paterson can produce charming poetry in sweet and natural

language."

—

North British Advtrti^tr.
*• This book would be a capital companion on a holiday trip, for the

epithet ' dull ' cannot oe applied to a single line of it."— Western
Daily Press.

•'But Australia has produced in Mr. A. B. Paterson a national poet,

whose bush ballads areas distinctly characteristic of the country
as Bums's poetry is characteristic of Scotland. "— WeslminsUr
Gazette.
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of tb* book U Mtirvly jwUflid ky tM qMl% tlftli

"—MolboonM Argm,
"OtrtAlaly ao Mirb dltltouHv votw

** A ooUootloo of rooUy Mlmiffttbl* poo^.'-Tlt
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" m vorM. Tbo writar kaova bow to toll o ollrTiM
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**Tbo fbar badi bolUdo Jool aiwHoaiJ aro to bo board aO otw
Aartnlla— la oTory otatioa bat froai Cbso York to Wikoalt
PMamitory. froai Cbpo PabawHoa to llbark Baj~wb«a«or
wbho maa baa ottlod.'*~A'M6aa« CbarMr.

. . tb« sUrHai baab ballade of Mr. A. a P«fiM. wtdo^y
kaowB aa * Tbo tfaajo,* aad aatbor of tbo

'

aboot CUncy of tbo Ovorflow.**- Malboarao Am,
Tbtto U a lilt aad» la bia Torvaa vbiob aro bigMy

WowiUtooaobotloroT«i tbaa Rolf BoMtoaood. aad olalai far

Mr. Patoraoa'a vorao a oartala rlag tbat bao ao ooaatorfoft la

Oordoa or aav otbor poot of oar load.**—tf. A. Jhfialir.

Tbo body of waat Uaa aatwoaa tboao oovora Is ia ao»o rai|HBli
dialiaotly botlrr, aa Aaatraliaa Utaratara, tbaa tbo lav ol
Oordoa*a pooaM la wbkb tbo loeal ilwawt baa boaa awdo

—8ydaoy DmIm TdmrmmiL
••Tbobaalbookpablkbodia AaatraUa for v«ry aaay yaan.

Songs

FROM 'THS MAH FROM 8M0WT RIVRR.*

Tht Bmhman'l 8oil|C. ** I'm travHliof dowa tba Oartfa
laafb aad I'm a aUtMia baad.** Worda by A. R RifanHb
Moaio by R. P. TraaMa. 9a. aol i pool Ikao, tk M.

Lait WMk. " Ob! the nav oban waol to tiM baak Uook
raa.batboaboaldbaTogaaotbarabalwoak.*' Hi
worda by A. R Pkloraoa, moaio by R P. IVaaMa. Sik

poot frao, 9a. 9d.



Messrs. ANGUS d ROBERTSOIPS PUBLICATIONS.

SONGS FROM ** The Man from SSnoicy lUt^'* {contimitd)

•• * A Bunhman's Song,' with ita capital chorus, has been wedded to
a firm and spirited melody, and there is a vein of ([uaint melody
in • Last Week ' which fairly suits the humour of the verse."

—

Sydney Morning Herald.

" We can highly recommend the * Bushman's Song ' and * Last
Week ' to vocalists in search of good m>nga."—Launcest<m Daily
Telegraph.

Daylight is Dying. Words* by A. B. Paterson, Music by
Rene Goring-Thomas. 28. net ; post free, 2s. 2d.

• The^rst txoelve lines of •• Daylight is Dying " are from " The,
Man from Snoioy River ; " the remaining twelve have been specially
written by Mr. Paterson for this song.

" ' The Daylight is Dying ' should prove popular.*'—Sydney Morning
Herald.

** A very attractive and melodious song."

—

Daily Telegraph.

RHYMES FROM THE MINES AND OTHER LINES
By Edward Dyson,

Author of A Golden Shanty. ^

With jtortrait and vignette title^ Crown
Svo.t cloth, gilt top, 5s. ; j^st free,

5s. 4d. ^^^._

PRESS NOTICES. _
"Mr. Dyson has done good work in this ^^^ *^

book."

—

Sydney Morning Herald. wKtL^
"The author set out wisely and con-

scientiously to describe in verse tin-

common daily life of the average
Australian miner, and he has per-

formed his task with the trained
intelligence of an observant eye, a
musical ear, and a mind and taste

in sympathy with his subject."—
Daily Telegraph.

*' It is the best and most interesting collection of gold -diggings and
prospectors' poetry yet puhUahed. " —Bendigo IndependeiU.

Ik
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AN BMIQRANrS HOMB LBTRI&

By Sir Henry Parkes, O.C.M.O.

With Prefaoe and Note* by Anofe T. P^rkw.

Frinied on PtUth hatulmatit jmft^r, in Cro^cm .Vix... r/.v^, y>.f foj».
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Mestn, Avoirs <t ROIiERTSOIPS PUBLlCATIOm.

DETACHABLE DIET LISTS FOR AUSTRALIAN
MEDICAL PRACTITIONERS.

By J. W. SPRINGTHORPE, M.D., Lecturer on Dietetics,
&c., in the University of Melbourne, and GEORGE LANE
MULLINS, M.D., Physician to the Hospice for the Dying,
Sydney. OhUmg 8vo.^ doth, 6a. ; post/reet 6b. 4d.

** This is a book suitable for the pocket or handbag, and contains
160 diet lists of twelve different kinds, viz, :— 1, Albuminuria ;

2, Anaemia and Debility ; 3, Biliousness ; 4, Constipation ; 6,
Convalescence ; 6, Diabetes ; 7, Diarrhcea ; 8, Dyspepsia ; 9,
Gout ; 10, Infant Feeding ; 11, Phthisis and Wasting Disease ;

and 12, Pyrexia. These are also so arranged that a record of
particulars of each case can be retained on a butt, whilst the
sheet conUining the special diet with instructions for itS
preparation, when recessary, can be torn off at a perforated
section and handed to the patient. . . . We cannot close
this notice without special commendation of Dietary 10, con-
taining explicit instructions for infant feeding for the different
weeks and months of an infant's early life. In the compilation
of this alone the authors become the oenefactors to children and
the saviours of infantile life. We most warmly recommend this
book as an essential companion to every practitioner in his con-
sulting room and on his rounds of visits, being, as it is, a very
useful means for readily responding to that often-asked and
puzzling f^uestion— * And what about the diet, Doctor?*"—
AuHraTastan MediccU Gazette, May, 1896.

** The Ibts now under consideration have been compiled to suit
especially Australian and New Zealand practitioners. The
authors have done their work in a manner reflecting the greatest
credit upon themselves, and these lists will, we feel certain,
become widely used among us."

—

New Zealand Medical Journal,
July, 1896.

Dr, William Bland,
Account of the Duel between William Bland and Robert

Case and the circumstances that led thereto, drawn up for pos-
terity by Dr. William Bland. From the original MS. in Dr.
Bland's Autograph, to which is appended a report of the trial

Rex V. Bland, Kandall and Fulton, before the Recorder of Bom-
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Ujr, Uth Mid nth April, ISll. WHk/ktitmat v A^* JUmt§
Attioffm/tk, (Omtp S3 eopm yrfaUrf, mek nwm%miimd ti^mtd,}

Ar«< Expedition AcrosM the Bine
BUxland*! JoonuU of a Toor of Dfaooyory

M<MuilaiMUiN.K.W. AliMfbrUMfWMdMltealUMinUiMiA ^.^i.w. A IIM lor Um fMrodMUM of UM vwy
M oHgteal Mliiioo of 18». Only tt eopt« fvtolod, OMh
ibtrtdMMl sigMd. OroMi Aww, JUttif-MMlt F<V^» Mf

10»u6d. K>«V«>v«f*»««Mliw

/&t;. J. Jfi/nc Curran, F.G.S.

OontributioD to the Mtoroooopio BUmtUMf of mmm
AostralUa Rooka. WHk tJknt fiMm, Jtai, «mi. Ik 1 pttt

Aw« Sk> 9d*

Oootribatioo to the Oooloer aimI FrtfogrMplijr of
BAtli«nl,N«w8o«tliWAlM. Wik/bm' pimlm, $m.,mmm,9a.i

Directory for Public Worship,

Diroetory for the Public Worship of Ood in tbo ProsbyloriMi
CkwobM of A^trolta mmI Tiwiiiii Approirod bj tbo
F^dwrnl iMiifcly, Md M onmiiJ ill far miiXm by Uimk^lftn
of iboGbnvboiL ObO. U. Od. 1 ^oil A««»U 8d

A. a Oeikie, D.D , LLD.
The PrMbytoriAn Unloii of 1865 mod notioM of tooM wbo

wrought iu Ftmpk Sm,, anm, !«. t fimt frm^ lo. Id.

Z>r. Samuel T. Knaggs.
Dr. Do lioD^CIainroyMit Conf—ioni of a Tagnhwid Hit

poil/rM,USd.

F. MUford, MJJ.
All AostnOUui Handbook of Obttotrio Narriag,

fortbooMofMldvivwMidNMM. WkkmmSO
FemB, Swo.. Pwfm^ tmm% %^ %d. : poM frm. U. lOd. 2 titO.

poiiyhM, St. lOiL
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Mwn. ANGUS d ROBERTSON'S PUBLICATIONS,

Dr. George Lane Mullins,

Register of Administrations of Antesthetics for use in

Hospitals, Public Institutions and Private Practice, ^to., doiht

5«. ; poU frt€^ 5s. 6d.

W, H, W. Nicholls, B.A,

Livy.—Book XXVI. (University Text Book for 1897).
With Introduction and Notes. Grown Svo.t boards^ 3s. 6d.

;

post Jru, 3s. 9d.

Ernest Rohin.

The Clairaudient : A Story of Psychical Research. Fcap.

Svo.t aeum, Is. ; post free ^ Is. 2d.

ANGUS & ROBERTSON'S SCHOOL SERIES.

Grammar and Derivation Book 2d.

Table Book and Mental Arithmetic Id.

Geography—Part I., Australasia .. ... ... 2d.

„ Part II., Europe, Asia, Africa, and America 2d.

„ The two parts in one .. 4d.

Spelling Book for Second Australian Reader 2d.

Third „ 2d.

Fourth „ „ 2d.

English History, Part I., 55 B.C. to 1485 A.D 2d.

„ ,. Part II., H85 A.D. to Victoria 2d.

Australian History 2d

Euclid, Book I ... 2d.

,, ,, II., with Exercises on Books I. and II 2d.

„ „ I. and 11- (combined) 4d.

Arithmetic : Home Exercises for Class III. 2d.

„ Home Exercises for Class IV. 2d.

,, Answers to above ... ... .. each lid.



II

M^m, ASH US S ROBKMTSOS'8 FUBUCATtOn.

N0U8 k. EOBERTSON^

AUSTRALIAN ATLAS.
Ck>ntainiiiff 78 Ooloored ICApa.

. prim 6ft \ pom /m. 74.

WOBLD n BHUBTB

tolWWoffM.
Vmmtht «f

OMWofM.
OCIAXU

OOKTENT&
u uutijuro

AMTtAUA
YIOTOtU

MBWaOUTBWALIi

wtnhMnLAUA
tOUni AORIALU

gVUOttLAXD

TASMANU
Bahsrt

NKW SKALAVD. Xo«ni

OMMAJfY AM MOLLASD

Ar^at4 Ht'XQAKY

•ALKAX irrATCf

«L CASCADA
ML MM»«d

I
lU nCfTtOfTAl
a. nmm Tatfe

a. lot-Ta
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Messrs, ANOUS d! ROBBRTSOITS PUBLICATIONS,

THE AUSTRALIAN COPY BOOK,

In Ten Numbers, 2d. each.

WHOLLY ENGRAVED AND PRINTED IN NEW
SOUTH WALES.

The Australian Copy Book Blotter, Id.

Testimonials.

An Expert's Opinion—Sydney, 28th May, 1896—The series

is a capital one from start to finish, and compares most favourably
with tile more popular copy books published at home, both as re-

gards style of writing and the general * get up ' of the work.

James Krcck, Professor of Writing^

Sydney Oram. School^ St. Ignatius Coll.t etc.

Australian Joint Stock Bank, Ltd., Sydney, 20th May, 1896.
—The style of writing aimed at is in my opinion a great improve •

ment upon the old sloping characters.

—

Wm. Reid, Secretary.

Australian Mutual Provident Society, Sydney, 20th May,
1896. —I think your Australian Copy Books are admirably adapted
to enable pupils to acquire a thoroughly good commercial style of

handwriting.

—

Richard Teece, General Manager.

Bank of Australasia, Sydney, 15th May, 1896.—I am of

opinion that the style of handwriting adopted in your new series is

strikingly clear and legible, and is specially suitable for banking and
commercial book keeping and correspondence.—A. Hellicab, Oen.
Manager

.

BankofN.S.W., Sydney, 20th May, 1896.—Your Copy Books
•eem well calculated to lay the foundation of a good mercantile
handwriting. —J. Russell French, Oeneral Manager.

Bank of New Zealand, Sydney, 20th May, I8O6.—Your books
are in my opinion very suitable for general commercial requirements.

—T. J. Parfitt, Oeneral Manager.

City Bank of Sydney, 8th May, 1896.—I consider the style of

writing as developed in the series very suitable for use in buBinesa.

—C. Sta>'ton, Oeneral Manager,



If

Mmn. ABOUSd R0BEBTSOS'8AMli0UMCEMMMTS.

ADanUUAN COPY BOOK (

fai

kspl MMaUj la vfov,

D^paitiBMit Of Lands, K a W«l«, Maqr. Mii lUv. uml
^TIm ityls of wflttag oppaMV to bo voll mltotiloil to lorai os
priglit roMdIyMid whlok TllUok Um Moot doilniUo «« immi of
Ito kfibUUy.-W. Horwrox. Uwl€rUerti

Otoarftl Pott omoe. Bvaaoy. ijui

AootnOkn Oopj Books oa«irobly oiUpt
motioa of o froo hmkmm otylou A wloo
fonM boo boon mofdo, oad o ttylo Moro I

FMtaMUta*.0«Mrol,

HMsrt. W. GardlBtr and Co.. Syaaoy. sih Ifloy, iMa-I
big to toy tbot, io mr opinkm, tbo otylo of vrltlAf mmd la yovraov
AMtnOUtt Copy Booka U door, loglblo, oad uritollo lo ovory w^
for oo—inorotol porpooM. - Wm. H. Hookuiuo, Otooml Mmma§w,

uttuU UflB Anoolatlon of Anttralasta. BydMy. laib Hoy.
180ft.— I ooofitttoloto you ou iMuiac o m« of oopy booba vbkb li•
Kt oa improvoaMat opoa may I bovo botitofati M«b»J. C-

lUtoTOV, OnMral

Hoitrt. Ooldsbrooffh, Hon and Ca. Ltd.. Bydaov. SOib
May, ISM.— 1 hovo plooMro U oatpnwoinf co»ploU oaaroval of tbo
glylo of vritlag adoptod ia yoar aorioo. I am aatfiBad tbot tbo
pablkaUoo of yoar Copy Book b a dbtiaot alop la ibo rigbt diroo*

tloa. aad Iroat tbat It will bo geaorally Ukaa advaatafo of by
I botb la oor poblio aad privalo aobooki—Oi

Gibbf. Brtgbt and Ca. Bydaoy, Slat May. iioa~
Tbo AaaUallaa Copy Booka appaor adadrably aaitod for taajparpoio
iatoadad, aa tbo a^lo of wrttiaf aboald fealop a good Wmimm
baad, wbllo tbo ooauaordal tona* aad fonao aibrd aMfal '

~

tAoa aa wall aa la»tnMtk>B.~A. W. Mtaaa, Omtrai JfaaM

Mottra Lark, Sons and Co.. Ltd.. Sydaar, Htb Mav. IMa—
Tbo stylo of paamaaabip b botb oloar aad bold, aad boald prooa a
booo to tba moroaotila world foaotmlly.— B. L. TarMAS, Bw aiaip
oMrs. WInoheombe. Canon and Co.. Bydaov, tta May,

18M.— Likely to rv.ult id th« acqoirtineal of a good, alaar Oifli*

— F. K, WiMHix.Maa.

ossrt. Bobert Beld and Co.. Bydaoy. SMi May. im»
Yoor A > V Booka ara oortalaly aa oscoUaat aH aad
oomp«i itb tbo boot of tbo haportad artklo «o bavo
aoaa-— \^ x. «/fn>irfxiya, Oiaw al ifaoaipir.
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MeuTi. AA^GUS A ROBERTSON'S PUBLICATIONS,

AUSTRALIAN COPY ROOK (continued)

Savinsrs Bank of NSW., Sydney, 13th May, 1896.~I beg to
expreM the opinion that they appear well designed to give young
people a knowledge of a gootl clear business hand.—Gkoros
KicUABD DiHBS, Oemral Manager.

THE AUSTRALIAN COPY ROOK ANNUAL WRITING
COMPETITION.

Open to all Pupils is the Schools of Australasia.
One Ctold Medal, one bilver Medal, and 118 Book Prizes to the

value of £.30.

SPECIAL PRIZES FOR PUPIL TEACHERS.

The following prizes will be awarded to pupil teachers for the
best written set of the Australian Copy l^ook, Nos. 1 to 10 inclusive:

Ist prize... Gold medal i 4th prize... Books value 208.

2nd „ ... Silver medal. 5th ,, ... „ ,, 158.

drd „ ... Books value 258. | 6th „ ,, lOs.

For further particulars apply to the publishers.

Rev, J, Milne Curran, F.G.S,

Elementary Geology for Australian Students, with about
200 illustrations, mostly of Australian subjects. By Rkv.
John Milne Curran, Lecturer in Geology, Department of

Technical Education, N.S. W. [In preparation,

Victor J. Daley.

Poems. By Victor J. Daley. [ShmHy.

John Farrell,

My Sundowner and other Poems. By John Farrell,
Author of How he Died. [Shortly.

Barcroft H, Boake,
Poems. By Barcroft H. Boake. Edited, with memoir,

by A. G. Stephens. [In prep%raium.

Wbhdalb, SaoouitTa and Co., Printers, 117Clarenoe<«t, Sydney.
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